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Judges’ Unpopularity 

Fellow Florida Bar member Scott K. 
Spivak is to be commended for his 
knowledge of the Bible as a starting 
point for animosity toward lawyers 
(“Lawyer’s Unpopularity, May Let- 
ters”). It made me review the Good Book 
to see how the judiciary fared. As we 
know or should know, judges have not 
always come from the ranks of attor- 
neys. Indeed, judges are highly favored 
in the Old Testament, perhaps precisely 
because they did not get soiled on the 
way up by association with us lawyers. 

When the children of Israel forsook 
their God, “[TJhe Lord raised up judges, 
which delivered them out of the hand 
of those that spoiled them,” Judges 2:16. 
When the people would not listen to 
their wise men (sic) on the bench, they 
could count on the Lord to deliver the 
people “out of the hands of their en- 
emies all the days of the judge,” Judges 


2:18. 

Judges fare well with the Bard too, 
who didn’t discriminate against women 
on the bench. Look at the job William 
Shakespeare does on Shylock by his 
judge Portia (albeit disguised as a man), 
“The Merchant of Venice,” Act IV. She 
not only rules against the petitioner, but 
makes him forfeit half his goods to the 
defendant, and the other half to the 
state, for having the audacity to come 
to court with his case. 

Perhaps if we only had more judges 
like, say, the Honorable Maurice Paul, 
to put errant fellow Florida Bar mem- 
bers in jail until they pay their dues and 
respects, we wouldn’t have to worry 
about being so unpopular with the pub- 
lic. 


GaBE KaImMowITz 
Gainesville 


The general principles which 
should ever control the lawyer in 
the practice of the legal profession 
are clearly set forth in the following 
oath of admission to the Bar, which 
the lawyer is sworn on admission 
to obey and for the willful violation 
to which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of 
the United States and the Consti- 
tution of the State of Florida; 

“| will maintain the respect due 
to courts of justice and judicial of- 
ficers; 

“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe 
to be honestly debatable under the 
law of the land; 

“| will employ for the purpose of 
maintaining the causes confided to 


Oath of Admisson to The Florida Bar 


me such means only as are con- 
sistent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; 

“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 

“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 

“| will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay anyone’s cause 
for lucre or malice. So help me 
God.” 
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“You Should Never Take More Than You Give” 


his verse of a song from a 
recent Disney film has 
grabbed my attention be- 
cause it helps explain a cru- 
cial aspect of my philosophy as a law- 
yer and, now, as president of The 
Florida Bar. For lawyers, the opposite 
of “eat or be eaten” is, I believe, profes- 
sionalism. Professionalism, to me, en- 
compasses more than being ethical. It 
includes being civil; being honorable; 
showing respect for, and expecting re- 
spectability from, our fellow lawyers; 
and cooperating in professional rela- 
tionships whenever possible without 
compromising the maximum benefit of 
our clients, those people who make our 
professional lives possible. 

Your Florida Bar Board of Governors 
has just approved a new Center for Pro- 
fessionalism which will work as a cata- 
lyst, with law schools and lawyers, to 
clarify the critical need and the central 
requirements of professional behavior. 
It can become one encouraging voice for 
the kind of law practice and lawyers 
exemplified by models like Abraham 
Lincoln, whose word as a lawyer was 
his bond and whose determination to 
do right as he saw the right has become 
legend. 

As a younger lawyer, I thought, with 
Tim Rice in his song lyric, that “all are 
agreed as they join the stampede,” we 
should be as concerned about serving 
as we are about succeeding when we 
face each client. Now sadder and wiser, 
I look around at lawyers, and the 
public’s response to them, and fear that 
some changes need to be made—in us 


“Some say eat or be eaten 
Some say live and let live 
But all are agreed as they join the stampede 
You should never take more than you give.” 
—Tim Rice’s lyrics for 
Elton John’s music from The Lion King 


as lawyers. 

Each of us is practicing a profession 
in a world where lawyer jokes abound. 
But we want to be professionals wor- 
thy of respect and appreciation, not the 
source of jokes. We want to be effective 
advocates, able to make a difference. 

In this column, I want to take a look 
at how we, as individuals, might exhibit 
the kind of behavior that will have us 
standing tall in our community and 
with our peers. 

We are in a profession that has an 
image problem. Lawyers, as a group, 
are not well-liked right now, but we can 
help change that in some specific ways. 
We can be a part of the solution, not a 
part of the problem. 
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Thousands and thousands of words 
have been written and spoken about the 
problem of the law profession: its per- 
formance, its ethics, and its image. Ev- 
eryone is looking for a solution. What 
is the answer? Lawyers and professors, 
sociologists and students have made 
speeches, had late night arguments, 
and presented papers about lawyers’ 
relationships with the public and with 
each other. 

Maybe we are looking within a self- 
created maze that is too complex. 
Maybe the way to polish the public’s 
image of lawyers and restore lawyers’ 
respect for themselves and each other 
is to pursue some solutions that are 
really relatively simple. In fact, I think 
there may be a kernel of the solution in 
the lyrics Rice wrote for The Lion King. 

In this film, a young lion finds him- 
self on the threshold of new respect 
from his group, as I hope we lawyers 
are this year, and he can’t wait. “I’m 
gonna be the ruler of everything around 
...,” he says, “Oh, I just can’t wait to 
be king.” He claims that he plans to “be 
a noble king,” but his words show that — 
he’s not too sure how to do that yet. He 
says, “I’m brushing up on looking down” 
at his fellows. “Everywhere you look,” 
he sings, “I’m standing in the spotlight.” 
He’s also looking forward to “Doing it 
all my way . .. kings don’t need advice.” 

Well, few of us can keep “looking 
down” at those around us for very long, 
and that’s a good lesson to take with us 
to the law office each day. We must plan, 
like Simba, to be “noble” in our respec- 
tive positions. But, we must learn from 
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his mistakes. We must learn that even 
kings—and lawyers—need to recognize 
and heed good advice. As lawyers we 
must look up to the high principles and 
standards of hard work that will best 
serve our clients, rather than ever “look- 
ing down” at anyone or any task that 
will help our communities, our clients, 
or that will establish us as honorable 
professionals with our fellow lawyers. 

Let’s not be like the villainous, plot- 
ting “Scar,” the lion who says blatantly, 
“My teeth and ambitions are bared.” 
Let’s be led by ideals that are still very 
much alive in the best of our colleagues. 
We must exhibit a deep enthusiasm for 
the way we can make our clients’ lives 
more secure or their difficulties more 
manageable. Lawyers must be the prob- 
lem-solvers in controversies, rather 
than escalating conflicts. We must 
speak and write carefully considered 
words, and then be willing to stick by 
them and thereby earn the trust and 
respect of client and opposition alike. 
We must work to make life in our com- 
munities better for all citizens. 

The situation may not be as complex 
as some (self-proclaimed) experts might 
suggest, but the solutions, though at 
times simple, are not easy. The famed 
“Circle of Life” song says it this way: 


From the day we arrive on the planet 
And blinking, step into the sun, 
There’s more to be seen 

Than can ever be seen 

More to do than can ever be done. 

We are very much surrounded by the 
public image of lawyers on our “planet.” 
We must not just wade, unthinking, into 
the quagmire of a dog-eat-dog philoso- 
phy, grabbing our part of the profit pie, 
whatever it may cost us inside. It may 
be a jungle out there, and making pro- 
fessionalism and civility a more com- 
mon practice may be “more to do than 
can ever be done” by just one person. 
But together, as a class, as a new gen- 
eration of legal professionals, there are 
specific things we can do. 

The choices we make in our profes- 
sional lives do make a difference. Be 
assured of that. During this year, many 
of us are going to alter the public’s per- 
ception of lawyers for good—or ill. We 
must make careful, responsible choices 
in dealing with clients, other lawyers, 
and our communities. 

In dealing with clients, whether they 
can afford to pay or whether we serve 
them pro bono, we must be available to 
answer their concerns, return their 


phone calls promptly, carefully answer 
their questions, and speak and write in 
words they understand. We must ex- 
plain our constitutional court system to 
our clients and our community, teach- 
ing respect for law, lawyers and the 
courts by showing respect and by earn- 
ing respect. 

In dealing with other lawyers, we 
must be civil. We must be gracious, try- 
ing to accommodate other lawyers when 
it doesn’t adversely affect our clients. 
We should cooperate in scheduling hear- 
ings and clearing depositions with the 
other side. When we give our word, we 
must stand by it as though the whole 
community will measure us by such 
honesty—because it will, and it should. 

I encourage you to work in your com- 
munity in civic clubs that have aims 
which you believe in. Give your sweat 
to civic projects—don’t just add your 
name to the membership roster. Make 
your voice heard in lawyer organiza- 
tions. Speak up about what concerns 
you in the profession. 

“The Circle of Life” summarizes, 
“Some say eat or be eaten, some say live 
and let live,” but for true professionals, 
there is a better way. Let’s work to- 
gether to make the following the watch- 
word of every Florida lawyer: “Practice 
law with civility and honor, and we will 
again be known as part of an honorable 
profession.” To me, the most important 
line from “The Circle of Life,” and the 
creed for every lawyer to follow, goes 
like this: “You should never take more 
than you give.” 

There are some pretty tempting as- 
pects of the legal profession that may 
seem to be there for the “taking.” You 
may want to take money. You may have 
learned how to make a lot of it. You may 
need to take from your practice of law 
a boost for your own ego. If you are 
quick on your feet as a speaker, shrewd 
as a logician, and perceptive as a stu- 
dent of human nature, you may have 
what it takes to get a tremendous ego 
boost from winning legal battles. 

However, any victory will be an 
empty victory if won at the expense of 
the client’s peace of mind, fellow law- 
yers’ respect, and the public’s trust. The 
satisfaction that comes from working 
honorably as a professional may not be 
measurable in a swelled chest or a fat- 
ter wallet, but it is a vital reward in 
terms of what happens inside a person. 
The kind of satisfaction won by honor- 
able, civil, self-giving behavior has an 
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effect beyond just the satisfaction we 
will feel as lawyers. We also create a 
new portrait of a lawyer in the minds 
of all the people with whom we work. 
Too many lawyers are not showing the 
public enough civility and unselfish con- 
cern. 

“The Circle of Life” says, in lines that 
could possibly describe our coming 12 
months as laborers in an embattled pro- 
fession: 


Some of us fall by the wayside, 

And some of us soar to the stars 

And some of us sail through our troubles, 
And some have to live with the scars. 


It feels great to me to think that 
some of you will soar to the stars dur- 
ing this year. Go for it! I believe you can. 
But whether we, as partners in The 
Florida Bar, make a big or small splash 
in the business and legal world, we 
must be sure to live and work in ways 
that will remind everyone that we are 
part of a noble profession. Every law- 
yer must avoid choices that will leave 
the rest of us “living with the scars” of 
lost respect for lawyers. 

A few months and years from now, 
maybe a few minutes from now and 
maybe even now, you may not remem- 
ber much of this column. But whatever 
else you may remember from these 
ideas, remember this: plan to give more 
than you take. When we do that, we 
receive rewards. We gather respect of 
our colleagues, the gratitude of our cli- 
ents and communities, and the satis- 
faction of liking that person inside the 
character in the mirror. As we meet the 
needs of our clients and do honor to our 
profession, no matter what our indi- 
vidual beginning status or position in 
the legal world, the profession will re- 
ward each lawyer, and include each in 
its inner circle: that group of its finest 
and best-respected members. The circle 
of the best of the best! Let us not settle 
for less. 

You should never take more than you 
give. 

Thank you for the honor of serving 
as one leader of such a fine profession. 


JOHN W. Frost, II 
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the collaborative approach to municipal New Jersey Bond 
investing taken by our seasoned profes- New York Bond tok 
sionals. We combine specialized trading Virginia Bond vee 
expertise, active management across os 
diversified portfolios, and in-depth The following funds have performance records of less 
proprietary credit analysis. are not rated: 

Call T. Rowe Price today to learn more Summit Municipal infermediae = Virginia Short-Term 
about tax-free investing. Morningstar 


ratings are based on a comparison of 863, 528, and 198 funds in the municipal bond investment 
category for the 3-, 5-, and 10-year periods ended 4/30/96, respectively. Yields and share prices of 
these funds will fluctuate as interest rates change. $2,500 minimum per fund ($25,000 for 
Summit funds). Free checkwriting! No sales charges. 


Call 24 hours for your free report 
on tax-free investing and a prospectus 


1-800-541-7882 


Invest With Confidence 


T.RowePtice 


*Some income may be subject to the federal alternative minimum tax. Income earned by nonresidents of the fund's designated state will be subject to applicable state and local taxes. 
**Morningstar proprietary ratings reflect historical risk-adjusted performance as of 4/30/96. These ratings may change monthly. Ratings are calculated from the funds’ 3-, 5-, and 10-year 

annual returns in excess of 90-day Treasury bill returns with appropriate fee adjustments and a risk factor that reflects fund performance below 90-day Treasury bill returns. Ten 
percent of the funds in an investment category receive 5 stars, the next 22.5% receive 4, the next 35% receive 3, and the next 22.5% receive 2. Past performance cannot guarantee future 
results. +$500 minimum. Request a prospectus with more complete information, including management fees and other charges and expenses. Read it carefully before you invest or send money. 
T. Rowe Price Investment Services, Inc., Distributor. TFF031463 
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Website Adds Value to Bar Membership 


he June 1 debut of 

FLABAR ONLINE, The 

Florida Bar’s Internet 

website, ushered in a new 
era in Bar communication with mem- 
bers and the public. It clearly repre- 
sents the Bar’s greatest foray to date 
onto the much heralded “information 
superhighway”—which experts predict 
will revolutionize the way organizations 
and individuals communicate. 

To be certain, there’s a definite “gee- 
whiz” aspect to the new website when 
you realize how quickly and easily it 
makes available a ton of information. 
But it’s also extremely utilitarian. It’s 
like having a gigantic research and ref- 
erence library right in your home or of- 
fice. For the user, the cost of accessing 
this information is minimal and it’s a 
lot quicker and easier than searching 
through a real library. For the Bar, the 
project required no budgetary allocation 
since the agreement with the website 
vendor provides payment through “in- 
kind” services. 

Perhaps by now you’ve had an op- 
portunity to visit the Bar’s home on the 
World Wide Web [Internet address: 
http://www.FLABAR.org]. If you’ve 
sampled the offerings there, you’ve 
found a menu presenting a breadth and 
depth of informational “cuisine” that’s 
easy to navigate and that would make 
any connoisseur drool. I won’t take this 
space to review the far-ranging content 
of the Bar’s Internet site, since that’s 
already been done in other media. (The 
June 1 issue of the Bar News provided 
a detailed summary of content.) In- 
stead, I'd like to spend a little time dis- 


cussing today’s environment for elec- 
tronic communications and the 
Internet’s promise for the future. 

First, however, there’s a very inter- 
esting—and relevant—backdrop pro- 
vided by data from a couple of recent 
Bar membership surveys. First, there 
was our 1995 Membership Attitude 
Survey, which indicated that: 

© 69 percent of members felt the Bar 
should provide online services; 

© 67 percent estimated they would 
access Bar online services at least one 
to three hours a month if the cost was 
reasonable; and 

© 51 percent said they'd be willing 
to pay up to $15 more in annual dues 
for the Bar to provide these services. 

The recently completed 1996 Eco- 
nomics and Law Office Management 
Survey revealed a clear trend in law- 
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yers’ increasing use of technology, both 
in their practice and personally, and it 
repeated the call for online information. 
Some 1996 v. 1994 comparisons for vari- 
ous electronic systems used by lawyers 
tell the story: 


1996 1994 
Percent Percent Increase 
Fax machine 95 82 16% 
Cellular phone 67 53 26% 
Computer 
CD-ROM drive 64 36 
Computer Modem 59 37 
E-mail 47 31 


78% 
59% 
52% 


The list goes on. But what jumps out 
at you is the magnitude of increase that 
has occurred in each of these categories 
in just the past two years. One may 
wonder what the numbers will look like 
in 1998 and beyond. But, let any doubt- 
ers be aware: The information super- 
highway is far more than a pipe dream. 
It’s as real as the Florida sunshine! 

The 1996 survey reaffirmed the ear- 
lier results by finding that 65 percent 
of respondents said they would use the 
Bar’s Internet website to secure Bar- 
related information. Specifically, they'd 
like to use the website to access: 

¢ legal references/resources (51 per- 
cent of respondents); 

¢ CLE announcements/sign-up (48 
percent); 

* ethics opinions (46 percent); 

¢ purchase of products/services or 
publications (36 percent); 

¢ membership listings (29 percent). 

When FLABAR ONLINE hit the 
Internet on June 1, it accommodated 
many of these preferences—and much 
more. 


Research data confirms a recurring 
theme noted by immediate-past presi- 
dent John DeVault in a series of infor- 
mal discussions with rank-and-file law- 
yers around Florida. That is: lawyers 
are increasingly interested in using 
their computers for online access to in- 
formation needed in the practice of law. 
Survey results leave little doubt. 

What else did the latest survey tell 
us? 

It revealed that 30 percent of respon- 
dents had used the Internet during the 
previous three months. That might not 
sound like a large percentage, but I 
doubt that our members’ Internet us- 
age will remain at that level very long. 
Significantly, the survey also tells us 
that 94 percent use computers for word 
processing—and lesser percentages rely 
on computers for billing, legal research, 
calendar/docket management, and 
other purposes. So, with the basic com- 
puter hardware largely already in 
place, taking the additional step of 
ramping onto the Internet becomes a 
pretty simple matter. In view of the 
explosion in the public’s use of the 
Internet, as well as the results of our 
own Bar surveys, it’s logical to expect a 
sharp increase in the number of law- 
yers accessing the Internet within the 
coming months and years. 

As that development becomes a re- 
ality—as more and more attorneys dis- 
cover the efficiency, economy, and time- 
liness of online services—we intend to 
maintain FLABAR ONLINE as a state- 
of-the-art website that provides easy- 
to-use, “one-stop shopping” for our 
members. Some features not initially 
incorporated into the website that al- 
ready are being considered include a 
“lawyers’ marketplace” for products and 
services aimed at the legal profession, 
as well as interactive services such as 
online ordering of products and services 
and online registration for CLE semi- 
nars. Other possible uses of the website 
could include instantaneous member 
polls on significant questions and issues 
of interest and “chat rooms” for mem- 
ber dialogue on relevant topics. 

A major key will be the interests and 
needs of Bar members. Through feed- 
back from the various sections and com- 
mittees, as well as from individual 
members, we expect to continually ex- 
pand and refine the content of FLABAR 
ONLINE. In that regard, we don’t ex- 
pect construction of the Bar website 
ever to be “completed.” The future will 


be characterized by additions, renova- 
tions, and modernization—all to add 
greater value to your Florida Bar mem- 
bership. 

As you may know, in addition to the 
vast amount of information housed “on 
site,” FLABAR ONLINE also incorpo- 
rates “hot links” to other law-related 
sites on the World Wide Web—both 
within Florida and throughout the 
United States. Just to mention a few, 
there are links to the Florida Legisla- 
ture site, which provides instant access 
to the text of the Florida Statutes . . . to 
the JOSHUA website operated by the 
Supreme Court of Florida, which pre- 
sents information about the courts and 
recent state Supreme Court decisions 

. .to other state bar websites, with list- 
ings of their members .. . to the Cornell 
University Law School library, which 
provides U. S. Supreme Court opinions 
on the day of issue. As more and more 
organizations establish a presence on 
the web and as the amount of informa- 
tion there increases, we will have the 
ability to place all that information at 
your fingertips. 

In addition to the tremendous poten- 
tial it offers for communicating with 
lawyers, the Bar’s Internet site also 
opens up a major new communications 
channel with the public. Since anyone 
with a PC, a modem, and Internet ac- 
cess can climb aboard, FLABAR 
ONLINE provides a valuable tool in our 
efforts to inform and educate the pub- 
lic about the role of the Bar and the le- 
gal profession in society. We also plan 
to utilize the website for certain special- 
ized aspects of public communication— 
such as providing news releases and 
background information to the news 
media. At the same time, we are pursu- 
ing a mechanism for assuring privacy 
of certain information where that’s 
needed, perhaps through password-pro- 
tected access for Bar members. 

In the meantime, we welcome your 
visits to the website—and we solicit 
your feedback and suggestions. To quote 
John Powers, of the Ft. Lauderdale firm 
that has worked with us to develop our 
site, we want FLABAR ONLINE to be 
“the best, most comprehensive law-re- 
lated website on the entire Internet.” 


Order Today: 1-800-577-9499 


Admittedly, that’s a lofty goal—but it’s 
one we’re willing to pursue. O Sc Or by check to: 


Seville Publishing, P.O. Box a 
Pensacola, FL 32590-2047 


JOHN F;, KNESS, JR. 
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John Frost, 


Commitments to family, community and the legal profession 
mark the new president of The Florida Bar 


by Mary Smith Judd 


shley Frost broke the code at an early age. When 

her kindergarten class was discussing their par- 

ents’ professions, “I stood up and said, ‘My dad ar- 
gues and people pay him money, ” recalls the oldest daugh- 
ter of John Wesley Frost, II. 

Frost’s younger daughter, Kerry, concurs, warning that 
the new Bar president “is never wrong, even when he’s 
wrong.” 

“He'll argue with a wall,” she says. “And he’ll win.” 

Those who know Frost best agree he was 
born to take on a good dispute, but add to 
his list of qualities meticulousness, thor- 
oughness, intensity, and passion. They de- 


“He utilizes his 


fessionalism and approved by the Board of Governors in May, 
underscoring an interest in raising professional standards 
that goes back almost 20 years, when he served on the spe- 
cial commission that revamped Florida’s lawyer disciplin- 
ary system. He also has been active in the Inns of Court 
movement, served on the committee that established certi- 
fication standards for civil trial lawyers, and was among 
the first class of trial lawyers to earn that credential. 

“He expects a lot from everyone, but nothing more than 
he expects from himself,” said Paula White, 
Frost’s secretary for 17 years. White has 
worked with Frost for 22 years, starting out 
as secretary to a young associate at Holland 


scribe him as a private, family-orientedde- time and talents  & Knight, where Frost began practicing. 


tail man and highly skilled civil litigator. 

But they also describe a doting father, 
with a compassionate heart and an unri- 
valed devotion to his community. He also has 
an artistic streak, they say. 


better than 
anyone I know. 
There’s not a 


Frost was born August 23, 1942, in Jack- 
sonville. He was named for his father, who 
left the family and moved out of state when 
Frost was five years old. His sisters, Bar- 
bara and Jacque, were nearly grown when 


What else can Florida’s lawyers expect pyoment wasted their parents separated. His brother, Mark, 


from their new Bar leader? 

Raising the standards of lawyers as pro- 
fessionals tops his list of goals for the up- 
coming year, as well as blocking future at- 
tempts to switch control of the Bar’s budget from the 
Supreme Court to the legislature. 

Professionalism is not just a buzzword to Frost, said part- 
ner Neal O’Toole. “If everyone in the State of Florida treated 
clients the way John Frost does, people would think law- 
yers were the nicest people in the world. He represents 
people like he was representing his mother.” 

He is a strong proponent of the Professionalism Center 
that was proposed by the Bar’s Committee on Lawyer Pro- 


Mary Smith Judd is assistant editor of The Florida Bar News 
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in John’s life.” 


was only a year old. 

“Basically I was raised in a single-parent 
home,” Frost said. “I credit my mom. I think 
she did a wonderful job in what was a diffi- 
cult situation. She had raised two girls in a family situa- 
tion. Now, here she was raising two guys on her own.” 

In the days following World War II, there were few single- 
parent families, Frost said. “None of my friends were in a 
situation like ours,” he said. “We never owned an automo- 
bile. We never took a vacation.” 

Baseball and high school football dominated much of his 
free time. A knee injury prevented him from accepting an 
athletic scholarship and, later, from enlisting in the Marine 
Corps Reserves. 

Instead, he attended the University of Florida, where he 


» 


paid his way by waiting tables and 
managing the dining room of his Kappa 
Alpha fraternity. 

In his junior year, Frost met his fu- 
ture wife, Terry, in an economics class. 
To this day, he is still baffled how 
Terry—who by her own admission 
struggled through the class—earned an 
“A” while he received a “C.” 

After revealing this nagging, 33-year- 
old conundrum, Frost added, “She is one 
of the brightest people I’ve ever met.” 

“What John won’t tell you is that he 
set the curve in our photography class,” 
said Terry. “That’s his artistic side. He’s 
very meticulous. I’m a global person. I'd 
be through with all my shots and he’d 
still be setting up his first one.” 

As an undergraduate, she recalled, he 
was a good student, ambitious, but “a 
normal college guy who did normal col- 
lege guy things.” 

“He thought UF was the best,” Terry 
said. “To me, it was big, scary, and loud.” 

When Frost graduated in 1964, he 
took with him not only an advertising 
degree, but the fiercest team loyalty 
those who know him best say they’ve 
ever witnessed. 

“He’s a Bull Gator. He’s the most Bull 
Gator I ever ran into,” said 10th Cir- 
cuit Judge Susan Roberts, Frost’s class- 
mate at Florida State University Col- 
lege of Law. 

His walls bear diplomas from both 
schools, and his presidency marks the 
first ever by an FSU law alumni. “Talk 
about your divided loyalties,” Roberts 
said. “But he’s also very loyal to our law 
school.” 

The loyalty she refers to includes 
large measures of both time and money. 
He has served as a director on the law 
school’s alumni association since 1976, 
was president from 1982 to 1983, a 
member of the board of visitors since 
1994, and was a member of the panel 
that tapped now FSU President Sandy 
D’Alemberte as law dean in 1984. 

In 1993, Frost donated the first 
$100,000 endowment the school had 
ever received from an individual. The 
following year, to commemorate his 
daughter’s graduation from the law 
school, he asked that the name of the 
gift be changed to the John W. and 
Ashley E. Frost Endowed Professorship. 

“The law school gave me the support 
and training to do something that I re- 
ally enjoy,” Frost told FSU Law, the 
alumni magazine. “I have an obligation 
to the institution that gave me that 


Memories from a Trial Practice 


“Proces Arton: De,” an original Henri-Marie Toulouse-Lautrec lithograph, 
catches your eye when you enter John Frost's office. Souvenirs of past cases 
also divert the visitor's concentration. 

There are the four toy cars and a truck left over from Mealy v. The 
Department of Transportation, a 1979 case in which a New Jersey couple was 


awarded $850,000, the highest jury verdict returned in Polk County at that time 
for a personal injury case. 

There is also the hard hat from representing the builder of the county 
courthouse. A scorched switch from a defective fryer, responsible for a 
restaurant’s burning, sits in a glass case. 

Frost concedes that he is a detail person. “I probably too much tend to be a 
perfectionist,” he said. “That’s what happens,” he shrugs. 

The case shouldn’t vary at all, he says. “It should be fact specific.” 

In the “war room,” a storage room where Frost prepares for trials, newspaper 
clippings describe a 1979 victory in which Frost showed that Frostproof doctor 
Kenneth Dunham did not coerce his patient through hypnosis to leave him her 
estate. 

There are also several boxes marked “Sofka,” records from a nine-year-old 
case still on appeal where model Donna Sofka was injured, and is now a 
quadriplegic. The jury awarded $6.2 million, which is now the biggest verdict in 
Polk County. “The client became a really special person to my entire family,” 
Frost said. “From a legal standpoint, it is a significant case, but also being able 
to make her life a little better is important to me.” 

Another case close to Frost’s heart was one against air traffic controllers 
after his best friend, John Daley, and another lawyer were killed in a plane 
crash. The verdict was $1.8 million for Daley’s wife and three children. 

Nicholodi v. Harley Davidson was significant legally, Frost said, because it 
established the crashworthiness test for motorcycles. 

Acase in which Frost convinced the court that a power company should not 
put a power line through a Boy Scout campground is considered one of the 
leading cases in eminent domain law. 

“We take on cases with questionable liability if we believe in the cause,” 
Frost said. “l remember a medical malpractice case we tried twice. The first time 
it was a hung jury and the second time we lost, but I’m still convinced there was 
malpractice.” 
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‘He has the ability to put himself in the jury’s shoes’ 


It is a picture book sort 
of spring day and the 
president-elect of The 
Florida Bar walks deci- 
sively down cedar-lined 
Broadway Avenue, the 
dominant street in Bartow. 
In one massive hand he 
grasps a thick binder and 
an expandable file folder 
as easily as he might have 
carried a football 40 years 
earlier. In the other hand 
he carries a human skull. 

It is 8 a.m. and traffic is 
about as dense as it gets 
in this county seat of just 
under 15,000 residents. 
John Frost has lived here 
for 27 years, and he knows 
many of those “Bar- 
towans,” nomenciature 
they have originated for 
themselves. 

He doesn’t smile, ex- 
actly, just sort of nods and 
lifts his hand, twisting the 
skull to greet those he 
recognizes in the oncom- 
ing cars. 

Frost is on his way to 


A circa-1915 house is home to the eight-lawyer firm run by 
Frost and partners Neal O'Toole (left) and Tom Saunders. 


trial. It is opening day in Keeble v. Campbell’s Soup. 

He points to the old courthouse on his right. It is being renovated and will soon 
serve as a historical library and museum. He remarks that he misses the days 
when trials were held there, when lawyers and judges chatted in the hallways. 

Across the street, the newer nine-story courthouse dwarfs its predecessor. It is 
impersonal, Frost says. Despite its infamy as a “sick building” in the late 1980s and 
early 1990s, forcing judges and lawyers to move out and try cases in 10 different 
locations around town, the courthouse is now sound. 

Inside, the tan marble and austere fixtures speak of business. Frost greets the 
clerk in Judge Dick Prince’s courtroom. “What? Are they bringing you out of 
retirement?” Frost teases Woodrow Wilson Howell, named for the man who was 
president the day he was born. 

He discusses church activities with a court reporter. Two court reporters have 
been retained for this case because daily transcripts will be requested. 

The defense team is composed of a lawyer representing Campbell’s Soup and 
one from J.H. Miles Co., the supplier of the clams used in Campbell’s clam 
chowder. On either side of the lawyers are a representative from Campbell's and 
Mr. Miles himself. 

The plaintiff is Ella Keeble. She wears her long, white hair pulled back and uses 
a polished cane to help her stand when the judge enters. Mark Sessums from 
Frost's firm is co-counsel. 

The jurors have arrived. The next hour is spent debating the admissibility of 
charts the defense would like to present during opening statements. 

Frost argues they contain information not yet entered into evidence, and 
therefore cannot be used in opening. 


Judge Prince returns to his cham- 
bers to deliberate. While he’s gone, 
Frost moves the skull to a shelf in the 
podium. When the judge returns, he 
rules in Frost’s favor. 

The jury is seated. “On October 30, 
1993, Ella Keeble’s life changed for the 
worse,” Frost begins. 

He tells the jurors she bit into a clam 
in her soup and broke a tooth on a 
piece of quartz, cutting her right cheek 
and traumatizing the temporal man- 
dibular joint on the left side. 

He pulls out the skull and shows 
them where the injury is. He describes 
the extent of her injury, the costs 
associated with it and the impact it has 
had on her life. 

The first witness, a maxillofacial 
surgeon, sits down in the jury box, with 
the jurors seated around him in a half 
circle as he explains Keebie’s mag- 
netic resonance image films. 

Chief among Frost's litigating 
strengths is his ability to size up his 
audience. “At jury trials, he has the 
ability to put himself in their shoes and 
present information so they can 
understand it,” said 10th Circuit Judge 
Randolph Bentley. “He’s a great 
communicatcr.” 

“He never permits himself to 
become rattled,” said Judge Oliver 
Green. “He never permits himself to 
become discourteous. In all of that, he 
has a forcefulness that won't be 
ignored. He’s one of those people who, 
if he wasn’t anyone you knew about, 
and in a room full of people, you would 
notice him. He has a natural magne- 
tism about him.” 

And he’s tough. Partner Tom 
Saunders first knew Frost by opposing 
him in court for several years. 

Saunders said he always viewed 
Frost as straightforward, ethical and 
fair, “but he’s someone who you had to 
be careful with because he knew 
exactly what he was doing and 
certainly played all the statutes and 
rules to the advantage of his client.” 

After six days of testimony, the 
verdict is in. Mrs. Keeble is awarded 
$113,000. “We're pleased,” Frost 
says. 
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opportunity.” 

“That historic gift to the law school 
caused other individuals to follow suit,” 
FSU Law Dean Don Weidner noted. 
“John’s long been considered a friend 
of this law school and has been very 
supportive of the faculty, particularly 
those who are active in the profession.” 

John and Terry Frost married in 
January of 1965 and moved to Ft. Lau- 
derdale. The future president worked 
the next year and a half as a sales rep- 
resentative for Citgo, while Terry 
worked as a reporter for The Miami 
Herald. 

“I wasn’t especially happy with the 
job, but it was a living,” Frost said. 
“When I graduated from UF, I had zero 
dollars.” 


A Turning Point 

Practicing law was not an immediate 
calling for Frost. “A lot of people say 
they knew since they were in the sixth 
grade they wanted to be lawyers. When 
I was in the sixth grade, I wanted to be 
a professional athlete,” he said. 

While in training at Citgo, Frost was 
pumping gas for a customer one day and 
overheard a father scolding his son that 
if he were to drop out of college, he too 
might find himself pumping gas. That 
was Frost’s epiphany. 

In the fall of 1966, he enrolled in the 
inaugural class at Florida State 
University’s College of Law. Terry ac- 
cepted a job as the education reporter 
for the Tallahassee Democrat. 

Frost also worked during law school, 
doing clerical work for the state 
Comptroller’s office and teaching a con- 
tracts class to paralegals. 

Everything he studied convinced the 
future litigator that tax law should be 
his vocation. In fact, Frost’s senior pa- 
per was titled “Florida Homestead and 
the Marital Deduction.” 

“Forget it. That was always a ridicu- 
lous idea,” said Judge Roberts. “I re- 
member that he wanted to have an of- 
fice practice, but he’s always been such 
an extrovert. I remember thinking, 
‘What’s he doing, taking all those tax 
courses?’ ” 

During his final year at FSU, Frost 
found his true niche, when he and other 
students, including Roberts, partici- 
pated in Honor Court. 

“John was the prosecutor, I was the 
defense attorney, and he beat my butt,” 
Judge Roberts recalled. “He was aggres- 
sive then when he was in trial, and he’s 


A former reporter, Terry Frost now teaches school. Ashley (right) is assistant director of alumni 
affairs at the FSU College of Law, while Kerry is a teacher in Winter Park. 


still aggressive. He was very well-pre- 
pared then, and he’s still very well-pre- 
pared.” 

Roberts also remembers Frost, who 
graduated second in a class of 95, as 
being mature. “John did important 
stuff, like study, when some of us were 
playing bridge and dating.” 


In Good Company 

After law school, Frost accepted a job 
as Holland & Knight’s 26th lawyer and 
went to work in the firm’s Bartow of- 
fice. Today the firm is the largest in 
Florida, with just more than 400 law- 


yers. 
Frost was in good company. The firm’s 
senior partners in 1969 included Will- 


iam O.E. Henry and Chesterfield 
Smith, who both went on to serve as 
president of the Bar. 

“We feel like we inculcated in him a 
love of The Florida Bar—a feeling of its 
significance and importance to the pro- 
fession—and his obligation to help it,” 
Smith said. 

Frost’s supervisor for the first four 
years was Stephen Grimes. The future 
Supreme Court chief justice then 
headed the firm’s litigation department, 
a job that would become Frost’s when 
Grimes was appointed to serve on the 
Second District Court of Appeal. 

“He was the finest young trial law- 
yer I had ever seen,” Justice Grimes 
said. “It was evident early on that he 
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would be a very successful trial lawyer. 
He’s extremely energetic, has good val- 
ues, and can get along with people. I’m 
confident he can put all that together 
and have a really successful year as 
president.” 

Frost recalls Grimes as always a 
gentleman. “I received great training in 
the practice of law,” he said. “Going to 
work for him was the best move I ever 
made.” 

“From Steve I learned the importance 
of preparing,” Frost said. “He did then, 
and still does, much of his own research. 
He was a great preparer.” 

Working under Grimes led Frost to 
counsel young lawyers looking at join- 
ing firms to ask who would train them. 
“Who’s going to train you? That’s the 


most important consideration.” 

Those familiar with his practice say 
Frost has continued to polish the skills 
he learned early in his career at Hol- 
land & Knight. 

“He’s a superb lawyer, one of the best 
prepared lawyers I’ve ever seen,” said 
10th Circuit Judge Randolph Bentley. 
“He’s also very intellectual and diverse.” 

“He communicates facts so that you 
can’t misunderstand them,” said 10th 
Circuit Judge Oliver Green. “The whole 
firm is a pleasure for me to deal with.” 

Frost became a partner in Holland & 
Knight after only five years. “There was 
never any question that he would be 
offered partner at the earliest time we 
considered it,” Smith said. “He became 
a very quality litigator faster than most 


people. I thought John knew how to 
handle legal issues and matters with 
both clients and courts much quicker 
than the average intelligent and high- 
quality person that we brought in as a 
beginner. He seemed to have a feel for 
it right from the start.” 

Henry likewise recalled Frost’s liti- 
gating abilities as extraordinary. “I 
have always felt that a firm needed to 
have in its litigation group a ‘hot dog’— 
the kind of aggressive lawyer who ba- 
sically can’t stand to lose, and will 
therefore put in the effort and almost 
always succeed,” he said. “John was one 
of our best hot dogs.” 


Frost, O’Toole and Saunders 
“The problem, from a firm standpoint, 


perceive of us as professionals.” 

In the time he has practiced, 
Frost said, he has seen the 
relationships between lawyers 
change drastically. 

“| can remember when | never 
wrote a confirming letter on a 
telephone conversation,” he said. “If 
someone would call and say, ‘| need 
an extension of 10 days,’ I'd say, 
‘Fine, you’ve got 10 days,’ and 
that’s where it would be. Now you’ve 
got to write confirming letters.” 

Frost said he is especially 
excited by The Florida Bar's 
Professionalism Center that will 
begin this year. The center was 
initiated by an ad hoc committee on 
professionalism chaired by Su- 
preme Court Justice Harry Lee 
Anstead and was approved by the 
Board of Governors at its Key West 
meeting in May. 

As a speaker at a recent seminar 
on professionalism and _ ethics, 
Frost said he was surprised by how 
many ways exist to look at a single 


‘We need to stop talking and do something ...’ 


“Lawyers need to stop talking about professionalism and salesmen.” Below are the president’s views on other issues 
start doing something about it,” John Frost said. “If we can’t critical to the Bar in the upcoming year: 
get along, | don’t know how we can expect the public to 


Frost’s address to graduating University of 
Florida College of Law students encouraged 
them to always seek the high road. 


¢ UPL—“| think we’re on the right track,” he said. “We need 
to protect the public from people who are practicing without 


a license. | think [Bar staff] does a 
wonderful job, but it’s time to make 
sure we're protecting the public 
from these people.” 

e¢ Mandatory reporting of pro 
bono—“‘Tough subject,” Frost said. 
“| believe we need some way to 
report what lawyers are doing in the 
pro bono area. |’m not convinced 
that mandatory reporting is the way 
to do it.” 

¢ Term limits for board mem- 
bers—‘| think it’s a great idea,” 
Frost said. “The more people we 
can get to serve as leaders in the 
Bar, the more people will under- 
stand how important it is to take an 
active role. Being on the board has 
been one of the highlights of my 
legal career, and | think everyone 
should have an opportunity to do 
that.” 

¢ CLE—Frost said the Bar needs 
to continue to make CLE available 
and reasonably priced. Soon, he 
said, he would like to see many 


dilemma. “And yet, you could always take the high road in all 
of those instances,” he said. 

Frost’s definition of professionalism is to seek the next 
highest level in all aspects of being a lawyer. 

For a man with a bachelor’s degree in advertising, he has 
pretty strong words about the proliferation of lawyer 
advertising. “I think it’s the worst thing that ever happened to 
our profession,” he said. “I think it made us look like used car 


CLE courses available through the Internet so lawyers won't 
have to travel to often expensive locations and can meet 
their requirements from their own offices. 

¢ Grievance and discipline—‘There is always room for 
improvement,” he said, “but | think this is one area where we 
stand out in comparison to other bar associations. | think it 
needs to be made clear to the public that we’re not self- 
regulating, but are regulated by the Supreme Court.” 
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with hot dogs, is that they’re pretty in- 
dependent,” Henry continued. “Almost 
always, in due course, they will leave 
the large firm and open their own bou- 
tique firm.” 

And so he did. 

In 1981 Frost left Holland & Knight 
with John Purcell and opened a full- 
service firm. 

Purcell left in 1989 and the firm went 
to strictly civil litigation, said partner 
Neal O’Toole. In 1992, O’Toole’s name 
was added to the letterhead, and two 
years later, the firm became Frost, 
O’Toole and Saunders with the addition 
of Tom Saunders. 

The firm today employs eight lawyers 
in its offices in the restored and ex- 
panded Mary McLeod House, built in 
1915. Frost bought the house from 
First Presbyterian Church, the 
Frosts’ church for 27 years, where 
he has served several terms as an 
elder and she sings in the choir. 

“I always heard John say he 
wanted to get out of the rat race of 
a large firm, get into small practice 
and sit out on the porch and rock 
and socialize,” said longtime friend 
Gerald Tucker. “Once things in his 
own firm got rolling, that was kind 
of forgotten. There was this drive to 
make this thing successful. I’ve seen 
him apply the same competitiveness 
he takes with him into athletics in 
the courtroom and the practice of 
law.” 

Paula White agrees. The firm is 
very active in a number of civic and 
charitable projects, including major 
sponsorship of an annual “Making 
Strides Against Cancer” walk. “He 
manages to beat us all in the five- 
mile walk,” she said. “He even 
walked backwards one year just to 
win a bet he had made with one of the 
firm’s secretaries.” 

The office dynamic is very much like 
a family, with its own ground rules, said 
O'Toole. 

First, Frost likes firm lawyers to live 
in the community—living in Bartow, 
where the average commute to work is 
under five minutes, makes working 12- 
hour days easier, he said. 

Second, all lawyers are required to 
have at least one pro bono case open at 
all times. Most of the lawyers donate 
40 to 50 hours per year. 

Third, associates are trained in the 
tradition of the partners. “New lawyers 
become John’s property for about a 


year,” O’Toole observed. 

The county seat of “Imperial” Polk 
County, Bartow’s population is just un- 
der 15,000 and has grown by little more 
than 3,000 people in the past two de- 
cades. 

“It’s a great place to raise a family,” 
Frost said. Both his daughters have left 
Bartow, but return home often. Ashley, 
27, is assistant director of alumni af- 
fairs at FSU’s College of Law, while 
Kerry, 24, is a teacher in Winter Park. 

Living in a small town agrees with 
Frost. Living in Bartow may mean trav- 
eling to Lakeland to see a movie. “But 
when we talk about going to Lakeland, 
that’s 20 minutes. That’s less time than 
it takes some people to drive across 
town in Tampa or Orlando.” 
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A lifelong athlete, Frost got a hit off of Hall- 
of-Famer Don Drysdale at Dodgers’ “fantasy 
camp” in 1982. 


It is another hour to Tampa, where 
the Frosts hold season theater tickets 
at the Performing Arts Center, or to 
Orlando, where they cheer the Magic. 

The Frosts are not more than 10 min- 
utes from work, community events, or 
church, a proximity which suits his tem- 
perament. “I hate traffic and I hate to 
stand in lines,” he said. 

In contrast to the antique furnishings 
and artwork that adorn the 81-year-old 
office, the Frosts’ home is extremely 
contemporary and was designed for low 
maintenance. 

To understand the difference between 
Frost and his wife, one need only look 
at them. In contrast to Frost’s large and 


unflappable presence, Terry is petite 
and constantly in motion. He loves big 
city vacations; she loves hiking in New 
England. He argues cases for a living; 
she is an English teacher. 

She describes her husband, whom she 
calls “Frosty,” as a very gregarious per- 
son, while she craves quiet after a night 
of socializing. 

The pair’s opposing responses to 
crowds took both of them many years 
to understand, Terry said. “I couldn’t 
understand why he was raring to go at 
midnight,” she said. “Now that I do 
understand he is simply an extrovert, I 
just go home and go to bed.” 

Family life is important to both 
Frosts, and Terry said that is why she 
abandoned journalism for motherhood. 

“I didn’t want to do something 
where you have to be so tough,” she 
explained. After the children were 
older, she began teaching. This year 
she will take a leave of absence to 
travel with her husband and work 
toward her master’s degree at the 
University of South Florida. 


Florida Bar Service 

Following service on the Young 
Lawyers Division Board of Gover- 
nors from 1971 to 1979—the last 
year as president—and helping 
with the Karl Commission’s mod- 
ernization of lawyers’ disciplinary 
procedures for the Supreme Court, 
Frost said he temporarily retired as 
a “Bar groupie” in favor of family 
life. 

After his daughters were 
grown, he looked around and saw a 
very changed profession. “In some 
ways, I didn’t like what I saw,” he 
said. So he ran for the Board of Gov- 
ernors in 1992, and two years later 
decided to seek the Bar’s top office. 

Others talked about running, he said, 
but he ended up without opposition af- 
ter collecting 2,200 signatures—1,700 
more than the number required to get 
on the ballot. 

Splitting the state into zones, he en- 
listed the help of friends from his YLD 
days, as well as others from around the 
state to collect the signatures. “I wanted 
to get as much support as I could,” he 
said. “If we were going to do it, I wanted 
to do it the right way.” 

Not having to campaign was a bless- 
ing, Frost said. “I think my partners 
were more pleased, because they knew 
how much time and money it would 
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take to run.” 

Another person pleased with Frost’s 
uncontested election was John DeVault. 

“There is no question. No one could 
have had a better president-elect dur- 
ing their term than I have,” the imme- 
diate past president remarked. “I knew 
it before, but working with him this 
year has proven that he is going to be 
an extremely good Bar president. He 
has excellent judgment and tremendous 
depth of knowledge and understand- 
ing.” 

DeVault said Frost brings to the Bar 
“a calm sense of reason and judgment 
based on experience as a trial lawyer.” 
He especially valued Frost’s ability to 
reach out to segments of the Bar that 
have felt left out of decision-making and 
to draw them in. 

“T’ve seen that with his approach to 
women lawyers, to the minority com- 
munity, to small firms,” DeVault said. 

“You are getting a man who is a fam- 
ily man, a person who is extremely ac- 
tive in his community, who is active in 
his church, and has a very deep com- 
mitment to his profession,” said former 
Bar President Ben Hill of Tampa. 

In addition to his professional and 
civic obligations, Frost provides “color” 
comments on WBF Radio for the Bartow 
High School Yellow Jackets, “which 
gives you some insight into how a very 
successful lawyer has not forgotten his 
community and the youth in his com- 
munity,” Hill said. 

Hill and Frost have been friends for 
more than 25 years, having met when 
they both served on the Young Lawyers 
Division Board of Governors. Their re- 
lationship was solidified by opposing 
each other for YLD president, Hill re- 
called. “It was an unusual way for a 
friendship to begin.” 

While Hill won that race, Frost ran 
successfully two years later. 

“John is a team person and he loves 
to be the leader,” Terry Frost said. “But 
the team benefits because he’s very con- 
scious of what the team needs.” 

He loves to have fun, Terry said. “But 
he generally takes himself and others 
very seriously. He is both generous and 
demanding.” 

He is well-known in Bartow for both 
sides of his personality. Gerald Tucker 
recalls that when his wife, a secretary 
for the Frost firm, lay ill and dying from 
cancer, Frost supported the family not 
only emotionally, but financially, keep- 
ing her on the payroll after she could 


no longer work. 

Tucker thanked Frost by letter two 
years ago, 11 years after his wife’s 
death. “Your stature with The Florida 
Bar nor your physical size will ever ex- 
ceed the size of your heart,” Tucker 
wrote. 

Thinking back, Frost said quietly, 
“Those things mean much more than 
big verdicts.” 

“One of his biggest assets is that he 
respects people with varying view- 
points,” Terry said. “He doesn’t fit the 
liberal mold or the conservative mold.” 

Longtime friend David Black said he 
cannot think of a single organization 
Frost has ever participated in where he 
wasn’t a leader, or at least a major 
player. “If he’s going to be involved in 
something, he gives all of himself,” 
Black said. “He utilizes his time and 
talents probably better than anyone I 
know. There’s not a moment wasted in 
John’s life.” 

Black said what he is most impressed 
by is that Frost gives as freely of his 
time and talent as he does money. The 
time, Black said, is often the most valu- 
able and hardest to give. 

“There are people who belong to 
things and they just belong,” said Judge 
Bentley. “He goes out and does things.” 

Aquick glance at Frost’s resume sup- 
ports Judge Bentley’s view. Frost has 
served as a master of the Willson Ameri- 
can Inn of Court for the past six years 
and was its president this past year. 

He is board certified, and served on 
the Civil Trial Law Certification Com- 
mittee from its inception in 1982 to 
1989, and was chair from 1987-88. 

He is a 20-year board member of the 
Polk County Trial Lawyers Association, 
and served as the group’s president 
from 1980-82. 

Frost’s activity in the Bar has been a 
constant, since his appointment to the 
Supreme Court’s Karl Committee in 
1977, formed to study lawyer regula- 
tion, to his present activity as a CLE 
lecturer. He also is past-chair of the spe- 
cial committee to study prepaid legal 
services (1977-78), a past member of the 
Trial Lawyers Section’s executive coun- 
cil (1976-82), and past chair of the 
Board of Governors Investment Com- 
mittee (1992-94) and Program Evalua- 
tion Committee (1994-95). 

Judge Bentley also praised Frost for 
his ability to see the forest. “Not just in 
the law, but where the community is, 
where society is, the art, politics,” he 
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said. “In many ways he is a renaissance 
man. There are many people who prac- 
tice law and know nothing else.” 

Frost’s diversity of interests includes 
his longstanding commitment to the 
Polk Museum of Art, where he served 
as president from 1993-1994. “He’s not 
just on the board,” Bentley said. “He 
knows what is being hung up and he 
has opinions about it.” 

What is Frost’s management style? 
“It’s ‘this is how we’re going to do it,’” 
Terry Frost said. “But he backs that up 
with his own effort. 

“He can be very tenderhearted, but 
can be very self-absorbed when he’s 
working toward a goal.” 

“It all starts with John,” said O'Toole. 
“Ever since I joined the firm, he gets in 
at 7 a.m. and leaves at 9 p.m., works 
Saturdays and Sundays. He has a work 
ethic—and I don’t mean just being at 
work—that I’ve never run across be- 
fore.” 

The Bar is getting a person who will 
give everything he has, said O’Toole. 
“He’s going to do a full and complete 
job.” 

O'Toole said he and Saunders often 
joke that since he became president- 
elect, they have witnessed a “kinder, 
gentler John.” 

“He’s loosened up because of the Bar 
thing,” O’Toole said. But Frost’s reduced 
hours at the firm have not brought 
about what the staff expected—despite 
warnings that he would be out of the 
office on Bar business half of the time 
as president-elect and full-time as 
president, so far it has worked out to 
only a few days every other week, he 
said. 

“John Frost is really committed to the 
practice of law. That’s what he does 
Saturdays. That’s what he does Sun- 
days,” O’Toole said. “He’s done all the 
things you’re supposed to do before you 
become Bar president. He’s worked 
hard for 30 years. He’s earned the right 
to do something different. I don’t think 
he’s going to miss a beat around here.” 

While Frost is out of town tending to 
Bar business, his staff scans in a day’s 
mail and sends him messages over the 
Internet. 

“I can work at night. I can do it any- 
time,” Frost said. 

It lengthens the day, “but when I go 
back to the office, the work isn’t so 
backed up,” he said. “And maybe [as Bar 
president] I can still practice a little 
law.” 
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A Guide to the Use of the 
Declaratory Judgment Act in 
Common Fund Class Actions 


by Richard Bennett and Lisa Bennett 


ro bono obligations aside, 
most practicing attorneys 
who are presented with a 
meritorious claim that is too 
small to justify the time and expense of 
litigation are inclined to turn down the 
case. This fact is surely not lost on 
sharp-dealing businesses tempted to 
boost corporate profits by extracting 
relatively small amounts of money from 
large numbers of customers. The prac- 
tice often takes the form of unjustified 
or illegal fees, charges, and assessments 
based on far-fetched interpretations of 
contracts or other written instruments. 
Faced with such facts, consider use 
of the class representation procedural 
device in conjunction with an action for 
a declaratory judgment as a means of 
obtaining recovery not only for your cli- 
ent but for many others as well. Coun- 
sel has the opportunity to remedy a cor- 
porate wrong and to earn a substantial 
fee if successful. This article explores 
how Florida’s class action rule and 
Declaratory Judgment Act may be 
used to create and distribute a common 
fund. 


Common Fund Fee Awards 

What is a common fund? It’s the sum 
of payments that are due multiple 
claimants in a class suit. Counsel who 
is successful in creating a common fund 
for the benefit of others will be paid a 
fee from the fund. Ordinarily, absent a 
statute or agreement, al! parties are to 
bear their own attorneys’ fees in litiga- 
tion. The common fund exception “rests 
on the perception that persons who ob- 
tain the benefit of a lawsuit without 
contributing to its cost are unjustly en- 
riched at the successful litigants’ ex- 
pense.”? 

According to the U.S. Supreme Court, 
under the common fund doctrine a rea- 
sonable fee is based on a percentage of 
the fund bestowed on the class.* The 
11th Circuit has set the benchmark fee 
percentage at 25 percent of the fund, to 
be adjusted according to the individual 
circumstances of each case.‘ The 
Florida Supreme Court, however, has 
rejected the percentage of the fund ap- 
proach in favor of a lodestar multiplier 
that employs the factors enumerated in 
Rule 4-1.5(b) and (c) of the Rules Regu- 
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lating The Florida Bar. Kuhnlein v. 
Dept. of Revenue, 659 So. 2d 248 (Fla. 
1995). 


A Hypothetical 
Common Fund Case 

To illustrate the use of the declara- 
tory judgment/class action device to cre- 
ate a common fund, assume that a pro- 
spective client requires a judicial 
interpretation of an ambiguous stan- 
dard contract provision common to a 
bank’s customers. The bank claims the 
provision authorizes it to assess certain 
monthly fees. The client has paid the 
fees in the past but now is convinced 
that the charge is not authorized by the 
contract language. The client asks you 
to challenge the legality of the assess- 
ment and to recover a refund. 

The bank’s policy impacts not only 
your client but also several thousand 
bank customers who have also been 
charged the same fees pursuant to com- 
mon language contained in the bank’s 
form contracts. You suspect that the is- 
sue of the legality of the charges has 
not been litigated because the amount 
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charged does not justify the expense of 
litigation for one plaintiff. 

The action is feasible, however, if you 
and the client volunteer to represent a 
class of similarly situated persons. The 
individual claims of other bank custom- 
ers can be aggregated in a single action. 
The attorneys’ fees will be paid pro rata 
by all the beneficiaries of the suit who 
receive refunds and avoid future unau- 
thorized charges.° 
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Florida’s Declaratory 
Judgment Act 

The purpose of the Florida Declara- 
tory Judgment Act* is to settle and af- 
ford relief from insecurity with respect 
to rights, status, and other legal and 
equitable relations. The act is remedial 
and is to be liberally construed and ad- 
ministered.’ Circuit and county courts 
are authorized to render declaratory 
judgments involving the construction, 
validity, or interpretation of all manner 
of written instruments.® 

Any person claiming to be “interested 
or who may be in doubt” about his or 
her rights under an instrument in writ- 
ing may obtain a declaration of rights, 
status, or “other equitable or legal re- 
lations thereunder.”® Such a plaintiff 
may have the court determine “any 
question of construction or validity” of 
such an instrument.” The trial court 
has jurisdiction to issue a declaration 
either “affirmative or negative in form 

. on the existence or nonexistence 

. . of any immunity, power, privilege, 

or right” or any fact upon which the dec- 
laration may depend." 

Drafting the Complaint. Counsel’s 
first challenge is to narrowly frame the 
legal issue as a question of law that will 
establish the liability of the bank to its 
customer claimants. This determina- 
tion turns on the construction of a writ- 
ten instrument. Under the facts stated 
in the hypothetical, the complaint 
should request the court to declare that 
the contract does not authorize the bank 
to collect the disputed charges. 

The test of sufficiency of a declara- 
tory judgment action is not whether a 
complaint shows that plaintiff will suc- 
ceed in getting a declaration of rights 
in accordance with his or her theory and 
contentions, but whether plaintiff is 
entitled to a declaration at all.’* The 
declaration may deal with an ascer- 
tainable state of facts regarding an im- 
munity, power, privilege, or right and 
the law applicable to the facts." 

Additional Relief Anyone seeking a 
declaratory judgment may also demand 
“additional, alternative, coercive, sub- 
sequent or supplemental relief in the 
same action.”" Such relief may include 
a money judgment for damages.” 

The complaint in the hypothetical 
case could request the court to order: 
an accounting of the funds collected by 
the defendant pursuant to the disputed 
provision; an injunction prohibiting fur- 
ther assessments; and restitution. Al- 


ternatively, plaintiff could wait until 
after obtaining the declaratory judg- 
ment to request such relief. The act 
authorizes further relief based on a de- 
claratory judgment when “necessary or 
proper.” The application is made by 
motion. The adverse party whose rights 
have been adjudicated by the declara- 
tory judgment must show cause why 
further relief should not be granted.'® 
Parties. Declaratory relief is proper 
only if there is a bona fide, actual, 
present, practical need for a judicial 
determination of the dispute, and all 
interested persons are parties to the liti- 
gation."’ The act provides that “all per- 
sons may be made parties who have or 
claim any interest which would be af- 
fected by the declaration.”” This may 
be done by joinder or by class represen- 
tation.” Where persons affected by a 
declaratory judgment are so numerous 
as to make joinder impractical, as in the 
hypothetical case, a single party and 
counsel may represent a class.” 


Requirements for 
Maintenance of a Class Claim 

Over 50 years ago, the Florida Su- 
preme Court found that the purpose of 
a class action is to avoid multiplicity of 
actions, reduce the expense of litigation, 
make legal process more effective and 
expeditious, and to make available a 
remedy that would not otherwise ex- 
ist.” A class action may be maintained 
when there is a common question in 
which all class members have an inter- 
est in obtaining the relief sought, and a 
common right of recovery based upon 
the same essential facts.” The Florida 
Supreme Court permits aggregation of 
claims to meet the circuit court juris- 
dictional amount requirements in class 
actions.” 

Pleading Requirements. The require- 
ments for maintenance of a class action 
are specified in Florida Rule of Civil 
Procedure 1.220. The rule sets forth 
certain prerequisites to class represen- 
tation and mandates an early determi- 
nation by the trial court as to whether 
the claim is maintainable on behalf of 
a class. Pleading requirements are set 
forth as well as provisions governing 
notice to class members and opt-out 
rights, the form of judgment, and a pro- 
cedure that governs dismissal or com- 
promise of the class claim.” 

In pleading class claims, certain for- 
malities must be observed. For in- 
stance, the designation “class represen- 
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tation” must be placed next to the cap- 
tion in any pleading, counterclaim, or 
cross claim alleging the existence of a 
class. A separate section designated as 
“class representation allegations” must 
identify the particular rule subsection 
under which the class is to be main- 
tained. Subsection (b)(2) is applicable 
to our hypothetical bank case because 
it may be utilized when: “the party op- 
posing the class has acted or refused to 
act on grounds generally applicable to 
all members of the class, thereby mak- 
ing final injunctive relief or declaratory 
relief concerning the class as a whole 
appropriate.” 

To maintain a class action, each of the 
four prongs of the class action rule— 
commonality, numerosity, typicality, 
and adequacy of representation—must 
be alleged and satisfied.” 

Commonality. The rule requires the 
pleading to specify the questions of law 
or fact common to the claim of the rep- 
resentative party and to each member 
of the class. The core allegations to be 
pled under the hypothetical facts are 
that the bank charges fees based upon 
the identical provision contained in 
each class member’s contract. The com- 


mon issue is whether the bank’s charges 
are authorized by the contract language 
in dispute.”” The rule mandates one or 
more common issues and does not re- 
quire that every issue in the case be 
common to every class member.” 
Typicality. The rule requires allega- 
tions of the facts and circumstances 
showing that the claim advanced by the 
representative party is typical of the 
claim of each class member. Can the 
representative prove the class claim by 
proving his or her own? If so, the claim 
is typical and shares the same essen- 
tial facts as the class. “The court’s pri- 
mary concern in considering the typi- 
cality and commonality of claims should 
be whether the representative’s claim 
arises from the same practice or course 
of conduct that gave rise to the remain- 
ing claims and whether the claims are 
based on the same legal theory.”” 
Under the hypothetical facts, if the 
plaintiff can establish that the bank’s 
interpretation of the subject contract 
provision is a common course of conduct 
and practice, the declaration will apply 
equally to all members of the class. 
Numerosity. The approximate num- 
ber of class members must be alleged. 
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Classes as small as 25 have met the 
test.” The rule requires only that the 
class be so numerous as to make join- 
der “impractical.” Geographical dis- 
pursement of the class members may 
be a factor in determining the imprac- 
ticality of joinder. The size of a class has 
recently been limited by an appellate 
court to include only Florida residents 
where a certified class was “in excess 
of one million addicted smokers.” The 
court’s concern was whether the state’s 
judicial system could effectively man- 
age the litigation.*! 

Class Definition. The class sought to 
be represented should be defined with 
sufficient particularity so that the mem- 
bers entitled to relief may be identi- 
fied,** provided with notice, and unless 
they opt out, be bound by the judgment. 
The representative must be a member 
of the class, have the same interest, and 
suffer the same injury as the other class 
members. The class definition should 
avoid ambiguous or conclusory terms or 
criteria that would require a class mem- 
ber to either prove class membership 
or his or her claim. 

The hypothetical class could be de- 
fined as bank customers whose contract 
contains the same provision as the class 
representative and who were billed the 
challenged assessment for the five years 
prior to the filing of the action. The limi- 
tation period for legal or equitable ac- 
tions on “a written instrument” is five 
years. F.S. §95.11(2)(b) (1995 Supp.). 

Adequacy of Representation. The com- 
plaint must allege the particular facts 
and circumstances that show the rep- 
resentative party will fairly and ad- 
equately protect and represent the in- 
terest of each class member.* 

Adequate representation depends on 
two main factors: the absence of con- 
flict between the interests of the class 
representative and those of the class, 
and assurance that the litigation will 
be vigorously prosecuted. Estate of 
Bobinger v. Deltona Corp., 563 So. 2d 
739 (Fla. 2d DCA 1990). In Deltona, al- 
legations that the plaintiffs were “com- 
mitted to pursuing this lawsuit,” had 
retained counsel experienced in com- 
plex litigation, and retained co-counsel 
that could communicate with class 
members who did not speak English 
were found sufficient to plead the ad- 
equacy requirement.” The adequate 
representation requirement also in- 
volves questions of whether plaintiffs’ 
counsel are qualified, experienced, and 
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generally able “to conduct the proposed 
litigation.”™ 

Class Determination. The rule pro- 
vides that as soon as “practicable” af- 
ter service of any pleading alleging the 
existence of a class, after hearing the 
court shall enter an order determining 
whether the claim or defense is main- 
tainable on behalf of a class.*” 

It may be practicable (but not practi- 
cal) to move for class determination 
prior to resolution of a challenge to the 
sufficiency of the class allegations and 
the completion of adequate discovery. 
The defendant may initially resist pro- 
viding the discovery you need to sup- 
port, or more adequately plead, the 
class allegations. The Florida Supreme 
Court has advised trial courts to reserve 
ruling on a motion to dismiss until class 
counsel has had the opportunity “to 
employ sufficient discovery to ascertain 
the necessary information that must be 
plead.” 

Class counsel should file discovery 
requests and set depositions at an early 
stage of the proceedings and review the 
complaint periodically to determine 
whether it can be improved by addi- 
tional factual allegations. Only when 


Class counsel should 
expect the defendant 
to investigate the 
client’s background 
in an effort to 
undermine a claim 
of adequate 
representation 


the pleadings are sufficient and an 
ample record has been developed to 
support the class allegations is it ad- 
visable to move for class determination. 
Under Rule subsection (d), the court has 
discretion to postpone class determina- 
tion pending completion of class discov- 
ery. 

The Class Representative’s Deposi- 
tion. Class counsel should expect the 
defendant to investigate the client’s*®® 
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(and counsel’s) background in an effort 
to undermine a claim of adequate rep- 
resentation. Ironically, the defendant 
may argue that the class should not be 
determined because it needs better rep- 
resentation than you and your client 
provide. In other words, defendant will 
ostensibly demand a more formidable 
opponent. As one opinion dryly notes: 

It is in the nature of the motion practice on 
class determination issues that defendants, 
who naturally have no interest in the suc- 
cessful prosecution of the class suit against 
them, are called upon to interpose argu- 
ments in opposition to class determination 
motions verbally grounded upon a concern 
for the “best” representation for the class 
while the implicit, but nonetheless real, ob- 
jective of their vigorous legal assaults is to 
insure “no” representation for the class.” 


The defendant may also attack the 
representative's ability and willingness 
to finance the case. Rule 4-1.8(e), Rules 
Regulating The Florida Bar, specifically 
authorizes a lawyer to advance the costs 
and expenses of litigation, contingent 
on the outcome of the matter. There is 
federal authority for the proposition 
that where class counsel agrees to ad- 
vance costs, the financial resources of 
the representative are irrelevant.*! One 
federal court has observed that: “If the 
lack of unlimited resources to fund all 
aspects of the class action were the ba- 
sis for a finding of inadequacy of repre- 
sentation, class actions brought by 
natural persons would rarely be certi- 
fied.”4? 

The Class Determination Hearing 
and Order. The rule does not require an 
evidentiary hearing on the motion for 
class determination. The pleadings, to- 
gether with the record, must satisfy the 
class allegations for a class to be deter- 
mined.“ The motion for class determi- 
nation should be supplemented by a 
memorandum containing evidentiary 
exhibits and references to the record 
sufficient to demonstrate compliance 
with the rule requirements. 

The rule at (d)(1) mandates the trial 
court to enter an order determining 
whether the claim is maintainable on 
behalf of a class and to “separately state 
the findings of fact and conclusions of 
law upon which the determination is 
based.” In making the determination 
the court has three options: It may al- 
low the class claim to be maintained, 
disallow class representation and strike 
the class allegations, or postpone the 
determination pending completion of 
class discovery. 


= 
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construction 
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When the court allows the claim to 
proceed on a representative basis, the 
order shall make findings as to 
numerosity, commonality of issues, typi- 
cality of the claim, and adequacy of rep- 
resentation as set forth in Rule subsec- 
tion (a), and make additional findings 
to substantiate the applicability of the 
relevant subsection (b) category. 

Irrespective of whether the court dis- 
allows representation and strikes the 
class claim, the requisite findings of fact 
and law must be stated in the order. If 
the trial court orders postponement of 
class determination, a date for further 
consideration and final disposition shall 
be established, if possible. The rule also 
provides that an order entered pursu- 
ant to Rule subsection (d) may be con- 
ditional and may be altered or amended 
before entry of a judgment on the mer- 
its of the action. 

Class Notice. Should the court decide 
that class determination is appropriate 
under subsection (b)(2), the order shall 
provide for the notice to the class mem- 
bers.“ The notice “shall be given by the 
party asserting the existence of the 
class to all members of the class” as soon 
as “practicable” after the class determi- 


nation order is entered.” 

The rule requires that the party as- 
serting the existence of the class shall 
initially pay for the cost of giving no- 
tice unless otherwise ordered by the 
court.“*The notice shall be given to each 
member of the class that can be identi- 
fied and located “through reasonable 
effort” and shall be given to the other 
members of the class in the manner 
determined by the court to be the most 
practicable. The notice required under 
Rule subsection (d)(2) must inform each 
member of the class that exclusion from 
the class may be requested, that the 
judgment will bind all class members, 
and that a class member may make a 
separate appearance. 

Judgment, Dismissal, or Compro- 
mise. A judgment determining a class 
claim under Rule subsection (b)(2) shall 
include and describe those persons the 
court finds to be members of the class.” 
If necessary, classes may be created for 
particular issues, and class represen- 
tation may be divided into subclasses, 
each of which are treated as a separate 
and distinct class subject to the provi- 
sions of the rule.® 

After a claim is determined to be 


maintainable, it “shall not be voluntar- 
ily withdrawn, dismissed, or compro- 
mised without approval of the court af- 
ter notice and hearing.” Notice of any 
proposed, voluntary withdrawal, dis- 
missal, or compromise shall be given to 
the class members “as the court di- 
rects.”* The rule thus grants the trial 
judge clear authority to protect the in- 
terests of the class members from any 
possible collusion or self-dealing on the 
part of the class representative or coun- 
sel. 

Appeal. Orders that grant or deny 
motions to certify a class may be re- 
viewed immediately pursuant to Rule 
9.130 Florida Rules of Appellate Proce- 
dure, “Proceedings to Review Nonfinal 
Orders.” 


Conclusion 

While the prospect of bringing a class 
action may seem daunting to the un- 
initiated, once past the initial hurdle 
of a class determination, the declara- 
tory judgment action should proceed 
expeditiously to a decision on the mer- 
its. The court can determine the legal 
effect of the disputed contract language 
by summary judgment or bench trial. 
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If class counsel is successful in convinc- 
ing the court that the disputed charges 
are not warranted by the contract lan- 
guage, restitution or damages in the 
form of refunds to the class members 
can be ordered as equitable relief. Coun- 
sel may then move for attorneys’ fees 
to be awarded and deducted from the 
common fund before distribution to the 
class. The application for fees must sup- 
port the requested lodestar and fee 
multiplier by demonstrating the factors 
set forth in Rule 4-1.5(b) and (c) of the 
Rules Regulating The Florida Bar. The 
trial court is authorized to increase at- 
torneys’ fees to as much as five times 
the accepted hourly rate “to alleviate 
the contingency risk factor involved and 
attract high level counsel” to common 
fund cases.” 
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status, knowledge, or individual circum- ° 
stances are irrelevant to the issues of ad- 
equacy. H. NewBerc & A. Conte, NEWBERG ON e p a y 'Yy 
Cass Actions §3.33 (3d ed. 1992). A class a 
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general familiarity with her or his legal 


rights to meet the adequacy of representa- 
tion requirement (citations omitted) or to e O e 
obtain a finding that plaintiff is an adequate 
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Florida’s Revised 
Administrative Procedure Act 


by Donna E. Blanton and Robert M. Rhodes 


fter years of controversy 

and debate concerning the 

Florida Administrative Pro- 

cedure Act,’ the legislature 
in April quietly enacted the most dra- 
matic rewrite of the APA since its adop- 
tion in 1974. 

The 122-pageAPA bill sailed through 
both houses of the legislature without 
a hint of public disagreement and with 
the enthusiastic support of Gov. Lawton 
Chiles. When the changes become ef- 
fective on October 1, practitioners will 
find themselves with an arsenal of new 
or strengthened remedies to challenge 
the actions of state agencies. They also 
will find a more flexible APA that al- 
lows agencies to grant exceptions to 
their own rules. Furthermore, the 
changes are encompassed in a re- 
vamped and renumbered F.S. Ch. 120— 
a “simplified” APA that has been reor- 
ganized and streamlined in an effort to 
make it more accessible and under- 
standable to the general public. 

The uneventful enactment of the new 
APA in 1996 belies the years of debate 
about how to strike the proper balance 


between centralized regulation by state 
government agencies and regulated citi- 
zens.” That debate reached its most con- 
tentious point following the 1995 legis- 
lative session when Gov. Chiles vetoed 
comprehensive APA legislation. Amid 
talk of a possible legislative override of 
the veto, Gov. Chiles appointed a 15- 
member commission to evaluate virtu- 
ally all aspects of the APA.* The com- 
mission met for nearly five months in 
late 1995 and early 1996, gradually 
building consensus on the major stick- 
ing points that had led to the veto in 
1995.4 

The recommendations of the commis- 
sion served as the base for the 1996 leg- 
islation. The success of the commission 
in presenting an acceptable package of 
compromises to the legislature was due 
in large measure to the Governor’s fore- 
sight in appointing a balanced commis- 
sion consisting of six legislators, repre- 
sentatives of interest groups who had 
been deeply involved in debate about 
the APA in recent years, and his own 
chief of staff. In addition to the 
commission’s recommendations, many 
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noncontroversial elements of the vetoed 
1995 legislation were included in the 
1996 proposal. 

The focus of the APA reform was in 
three broad areas: simplifying the APA, 
increasing flexibility in the application 
of administrative rules and procedures, 
and increasing agency accountability to 
the legislature and the general public. 


A “Simplified” APA 

The current APA has been amended 
every year since its enactment in 1974. 
A number of duplicative provisions ex- 
ist; related concepts are strewn 
throughout the APA; and its paragraphs 
and subsections are too long. Acommit- 
tee of lawyers organized by the 
Governor’s office prepared a “simplified 
draft” of the APA during the summer 
and early fall of 1995 that was intended 
to make the APA easier to read and 
understand, but not intended to make 
substantive changes. That draft, which 
was analyzed and endorsed by the ex- 
ecutive council of the Bar’s Administra- 
tive Law Section, served as the base 
during the 1996 legislative session for 
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the commission’s substantive recom- 
mendations as well as for noncontrover- 
sial substantive changes carried over 
from the 1995 legislation.® 

The newAPA rearranges existing lan- 
guage in a more logical fashion. Dupli- 
cative provisions are deleted, and other 
provisions are moved into sections 
where they more logically belong. For 
example, the new §120.54 includes gen- 
eral provisions applicable to rules, but 
does not include rule challenge proce- 
dures. The rule challenge provisions of 
§§120.535, 120.54, and 120.56 are com- 
bined into a single §120.56 entitled 
“Challenges to rules.” This new section 
first addresses provisions common to all 
rule challenges, and then lists special 
provisions relating to particular types 
of challenges. 

Similarly, common procedures for 
hearings are listed in a new §120.569, 
which combines provisions from 
§§120.57, 120.58, and 120.59. Sections 
120.57(1) and (2) are retained, but are 
limited to special provisions relating to 
formal hearings and informal hearings, 
respectively. All attorneys’ fees provi- 
sions are combined into a new §120.595. 


Exceptions to provisions of Ch. 120 
also have been moved into two new sec- 
tions, 120.80 and 120.81. Section 120.80 
lists exceptions alphabetically by 
agency, while §120.81 lists exceptions 
that cover more than a single agency, 
such as “educational units” and “prisoners.” 

The new APA adds more subsection 
and paragraph headings, replaces 
“legalese,” and reduces unnecessary 
wording in an effort to be more user- 
friendly for nonlawyers. Additionally, 
gender references are neutralized. 

The title of “hearing officer” at the 
Division of Administrative Hearings is 
changed to “administrative law judge.” 
This was done for clarity and to reflect 
more accurately the role played by hear- 
ing officers at DOAH.* Similarly, “model 
rules” in the current APA have been 
renamed “uniform rules.” The newAPA 
requires all agencies to comply with one 
set of uniform rules of procedure unless 
an exception is granted by the Gover- 
nor and Cabinet, sitting as the Admin- 
istration Commission.’ This require- 
ment should end the confusing practice 
of each agency adopting its own rules 
of procedure. 
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Flexibility 

The newAPA creates §120.542, which 
requires agencies to grant variances 
and waivers to their own rules when a 
person subject to the rule demonstrates 
that he or she can achieve, or has 
achieved, the purpose of the underly- 
ing statute by other means and when 
application of the rule would create a 
substantial hardship or would violate 
principles of fairness.*® 

The variance and waiver section pro- 
vides more flexibility in the administra- 
tive process, particularly in the ways 
agencies apply their rules to the pub- 
lic. Before any proposal on variances 
and waivers was drafted, constitutional 
issues unique to Florida that could have 
an impact on the legislature’s ability to 
include a general variance and waiver 
provision in Ch. 120 were reviewed. 
Specifically, the separation of powers 
provision in Art. II, §3 of the Florida 
Constitution and the “nondelegation 
doctrine,” which can be implicated 
when the legislature allows another 
branch of government to establish 
policy without sufficient guidelines 
from the legislature, were evaluated. 
In the view of the drafters of the vari- 
ance and waiver section, so long as the 
legislature does not give administrative 
agencies the authority to establish fun- 
damental policy and provides adequate 
standards to agencies in the exercise of 
their discretion, the nondelegation doc- 
trine does not prohibit the enactment 
of a general exceptions provision in the 
APA." 

Section 120.542 makes clear that it 
is the policy of the legislature (not ex- 
ecutive branch agencies) that variances 
and waivers to rules are appropriate in 
certain circumstances.” The section 
also states that it does not authorize 
agencies to grant variances or waivers 
to statutes. Additionally, the central 
consideration in an agency’s decision 
whether to grant a variance or waiver 
is whether “the purpose of the underly- 
ing statute” can be or has been achieved 
by other means." 

Along with the threshold showing 
that statutory purposes are satisfied, 
the petitioner must demonstrate a sub- 
stantial hardship or show a violation of 
“principles of fairness.” A “substantial 
hardship” is defined in §120.542(2) as 
a demonstrated economic, technologi- 
cal, legal, or other type of hardship to 
the person requesting the variance or 
waiver. That subsection states that 
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“principles of fairness” are violated 
when the literal application of a rule 
affects a particular person in a manner 
significantly different from the way it 
affects other similarly situated persons 
who are subject to the rule. These cri- 
teria are similar to the criteria for ad- 
ministrative exceptions both at the fed- 
eral level and in other states. 

Both “variance” and “waiver” are 
now defined in §120.52; a variance is 
an agency modification to all or part of 
the literal requirements of a rule, while 
a waiver is an agency decision not to 
apply all or part of a rule to the person 
subject to the rule. Only those subject 
to a rule may request a variance or a 
waiver; an agency may not grant one 
on its own motion. 

In addition to any requirements that 
may be mandated by uniform rules, 
each petition must specify: The rule for 
which the variance or waiver is re- 
quested; the type of action requested; 
the specific facts that would justify a 
waiver or variance for the petitioner; 
and the reason why the variance or 
waiver requested would serve the pur- 
poses of the underlying statute."® 

Notices of variance and waiver re- 
quests must be published in the Florida 
Administrative Weekly, and uniform 
rules will provide an opportunity for 
interested persons to provide com- 
ments.” An agency must grant or deny 
a variance or waiver request within 90 
days, or it is deemed approved."* Any 
agency decision on a variance or waiver 
petition must be in writing and be sup- 
ported by competent substantial evi- 
dence.’ The decision constitutes an or- 
der that may be challenged in an 
adjudicatory proceeding.” Agencies 
must maintain records of the disposi- 
tion of variance and waiver requests 
and file an annual report with the Gov- 
ernor and the legislature.” 

Florida has a number of variance pro- 
visions within substantive statutes.” 
The general variance and waiver pro- 
vision in Ch. 120 is supplemental to, 
and does not abrogate, those more spe- 
cific statutes.” 


Accountability Issues 

The goal of making state agencies 
more accountable to the legislature is 
widely shared.” Nonetheless, laws of- 
ten are so general that state agencies 
must divine legislative intent and “fill 
in the blanks” to implement them.” The 
commission concluded that the legisla- 


ture could better direct agencies if leg- 
islators, early in the legislative process, 
considered any rulemaking that would 
be required if a law is enacted and 
whether the proposal provides suffi- 
cient and appropriate policy direction 
to agencies. The commission recom- 
mended that staff analyses of all future 
bills prepared by legislative committees 
be required to identify sections of pro- 
posed legislation that require agency 
rulemaking and discuss whether the 
bills provide adequate and appropriate 
standards and guidelines to direct the 
agency’s implementation of the pro- 
posal.”* 

Although legislation accomplishing 
this recommendation was drafted and 
initially adopted by the Senate, it was 
removed on the House floor when the 
APA bill was considered for final pas- 
sage. Instead, language was inserted 
stating that “[i]t is the intent of the 
Legislature to consider the impact of 
any agency rulemaking required by pro- 
posed legislation and to determine 
whether the proposed legislation pro- 
vides adequate and appropriate stan- 
dards and guidelines to direct the 
agency’s implementation of the pro- 
posed legislation.”?’ 

An “accountability” issue with wide- 
spread appeal was the retention of F.S. 
§120.535, a four-year-old law stating 
that rulemaking is not a matter of 
agency discretion. Each agency state- 
ment defined as a rule must be adopted 
by the rulemaking process as soon as 
feasible and practicable, subject to iden- 
tified statutory exceptions. Supporters 
of §120.535 frequently emphasize that 
it was adopted to restore Florida admin- 
istrative practice to what lawmakers 
originally intended in 1974 when the 
APA was adopted and to reverse a trend 
in the case law that threatened to make 
agency rulemaking the exception rather 
than the general rule. Predictability in 
government decisionmaking was a key 
goal of the original APA and one that 
supporters of §120.535 say the statute 
is designed to accomplish.” 

Nonetheless, §120.535 has come un- 
der fire in recent years, most notably 
from the Governor, who has criticized 
agency rules in general and §120.535 
in particular. In Executive Order 95- 
256, which created the APA Review 
Commission, the Governor expressed 
his view that required rulemaking re- 
sults in “a proliferation of overly-pre- 
cise rules, overwhelming red tape and 


deprives agency decision-makers of the 
ability to exercise good judgment and 
common sense.” In his message vetoing 
the 1995 legislation, the Governor 
stated that adoption of §120.535 caused 
the number of rules to nearly double. 

The commission considered the view 
that §120.535 has resulted in the cre- 
ation of too many agency rules, but de- 
cided that rules in and of themselves 
are not the problem; rather, problems 
surround the overly rigid rules adopted 
by some agencies. The adoption of a 
general variance and waiver provision 
in Ch. 120 is expected to help remedy 
that problem, and the commission 
unanimously recommended the reten- 
tion of §120.535, so long as the variance 
and waiver provision also was recom- 
mended.” 

The substance of §120.535 remains 
in the new APA, although its provisions 
have been divided between new 
§§120.54(1) and 120.56(4). The new 
APA strengthens the remedies for peti- 
tioners challenging agency statements 
defined as rules, but not formally 
adopted through the rulemaking pro- 
cess. Under current law, the statute al- 
lows an agency to rely on an unadopted 
rule after a §120.535 proceeding has 
been initiated, or even won, so long as 
the agency begins the rulemaking pro- 
cess. Although the section includes an 
attorneys’ fees provision, an agency can 
avoid having to pay if it begins the 
rulemaking process.*! 

Under the new legislation, if a final 
order is entered by an administrative 
law judge declaring all or part of an 
agency statement as a violation of 
§120.56(4) (which would have the effect 
of making the statement an “unadopted 
rule” within the meaning of 
§120.57(1)(e)), the administrative law 
judge is required to award reasonable 
costs and reasonable attorneys’ fees to 
the petitioner.**? Furthermore, an 
agency that begins the rulemaking pro- 
cess during the course of a challenge to 
an agency statement may rely on the 
statement only if it meets the require- 
ments of new FS. §120.57(1)(e). This 
section provides that an agency must 
demonstrate that an unadopted rule is 
within the powers, functions, and du- 
ties delegated by the legislature or by 
the state constitution; does not enlarge, 
modify, or contravene the specific pro- 
visions of law implemented; is not 
vague, establishes adequate standards 
for agency decisions, or does not vest 
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unbridled discretion in the agency; is 
not arbitrary or capricious; is not being 
applied to the substantially affected 
party without due notice; is supported 
by competent and substantial evidence; 
and does not impose excessive regula- 
tory costs on the regulated person, 
county, or city.* 

The changes to the remedies in 
§120.535 were part of an attempt 
throughout the new APA to link agency 
accountability with the degree of formal 
action taken by the agency in develop- 
ing rules. In the view of many, rules 
adopted by the rulemaking process in 
Ch. 120 are entitled to more deference 
because the public has had an opportu- 
nity to participate in the process.* By 
contrast, proposed rules or unadopted 
rules that an agency is attempting to 
apply should not be given much defer- 
ence.* 

New attorneys’ fees provisions in the 
APA reflect the link between formal 
adoption of rules and accountability. A 
petitioner successfully challenging an 
unadopted agency statement defined as 
a rule will be awarded attorneys’ fees 
without limit; but attorneys’ fees 
awards in challenges to proposed and 
existing rules are capped at $15,000. 
This is because an unadopted statement 
has been through no rulemaking pro- 
ceedings, whereas a proposed rule has 
at least been formally proposed through 
the rulemaking requirements in Ch. 
120. An existing rule, of course, has 
been through all of the formal rule- 
making proceedings. When an agency 
attempts to apply an unadopted rule to 
a substantially affected party in a 
§120.57 context, an agency can be re- 
quired to pay the costs of both the ad- 
ministrative proceeding and the appeal 
if an appellate judge finds that the 
agency improperly rejected an admin- 
istrative law judge’s determinations 
concerning the unadopted rule.*’ 

The link between accountability and 
the formal rulemaking process also is 
reflected in the new APA’s treatment of 
“presumptions.” Under current law, 
when a proposed rule or an existing rule 
is challenged, the burden is on the chal- 
lenger to prove the invalidity of the rule 
by a preponderance of the evidence. 
Generally, courts defer to the agency’s 
construction of a statute the agency is 
charged with enforcing, or state that 
the agency’s interpretation is entitled 
to “great weight.” Occasionally, courts 
clothe the rule with a “presumption” of 
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strengthens the 
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through the 
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correctness or validity. This presump- 
tion does not apply to most adjudicatory 
decisions by state agencies, which may 
be challenged under §120.57; rather, it 
applies to rule challenges under §120.54 
or §120.56. This presumption developed 
through case law shortly after the APA 
was adopted and has been repeatedly 
emphasized by the courts.* 

Under the new APA, proposed rules 
will not be presumed valid or invalid.*® 
Once a petitioner files a challenge to a 
proposed rule under this section, the 
new APA shifts the burden to the 
agency to prove that the proposed rule 
is not an invalid exercise of delegated 
legislative authority as to the objections 
raised.*° How this provision is inter- 
preted is expected to be closely watched. 
Existing rules will continue to enjoy a 
presumption of validity under the APA. 

Concerning regulatory costs, many 
view the current law provisions con- 
cerning preparation of an economic im- 
pact statement as ineffective.*! The leg- 
islature adopted the commission’s 
recommendation that in adopting rules, 
agencies should choose the regulatory 
alternative “that does not impose regu- 
latory costs on the regulated person, 
county, or city which could be reduced 
by the adoption of less costly alterna- 
tives that substantially accomplish the 
statutory objectives.“ Agencies are re- 
quired to prepare a statement of esti- 
mated regulatory costs (SERC) with 
specific statutorily required elements 
when a substantially affected person 
has submitted to the agency a bona fide 
written proposal for a lower cost regu- 
latory alternative.“ The SERC then can 
be used to declare a rule invalid if the 


issue is raised within one year of the 
rule’s effective date, if the substantial 
interests of the person challenging the 
agency’s rejection of the lower cost al- 
ternative are materially affected by the 
rejection, and the agency has failed to 
prepare or revise its SERC or has in- 
validly rejected the lower cost regula- 
tory alternative. 

Another accountability issue in 1996 
concerned complaints that agencies is- 
suing permits or licenses often solicit 
and rely on information from other 
agencies when imposing conditions on 
those permits or licenses.‘ For ex- 
ample, the Department of Environmen- 
tal Protection and the regional water 
management districts may rely on poli- 
cies or guidelines of the Game and 
Freshwater Fish Commission in plac- 
ing conditions within DEP Environ- 
mental Resource Permits (ERPs). Simi- 
larly, regional planning councils or the 
Department of Community Affairs may 
rely on comments from another agency 
in recommending or encouraging con- 
ditions within a development of regional 
impact development order, even though 
the permit conditions imposed are not 
necessarily contained within the per- 
mitting agency’s rules or specifically 
authorized by statute. This practice has 
raised concerns because of the difficulty 
of challenging policies of commenting 
agencies that may be imposed through 
the permitting agency’s “general” statu- 
tory authority, but not formally adopted 
as rules by either agency.” 

The legislature responded to this con- 
cern by placing new language in 
§120.60 stating that an agency cannot 
use the statement, policy, or guideline 
of another agency as a condition of ap- 
proval unless the comment is within the 
jurisdiction of the other agency and the 
other agency identifies the specific le- 
gal authority for its condition. Addition- 
ally, the licensee must have an oppor- 
tunity to challenge the condition as 
invalid, and the commenting agency 
may be joined as a party in determin- 
ing the validity of the condition.“ 

Another change in the new legisla- 
tion concerns an administrative law 
judge’s standard of review of agency 
action in bid protests and the time- 
frames for bid protest proceedings. In 
Department of Transportation v. 
Groves-Watkins Constructors, 530 So. 
2d 912 (Fla. 1988), the Florida Supreme 
Court held that a hearing officer’s sole 
responsibility in a bid protest is to as- 


certain whether the agency acted 
fraudulently, arbitrarily, illegally, or 
dishonestly. The standard was widely 
viewed as a departure from the general 
rule that an administrative hearing is 
a de novo review of agency action with 
no presumption that the agency’s deci- 
sion is correct.‘’ The legislature re- 
sponded this year by stating that in a 
protest not involving the rejection of all 
bids, the administrative law judge must 
conduct a de novo proceeding to deter- 
mine whether the agency’s proposed 
action is contrary to the agency’s gov- 
erning statutes, the agency’s rules or 
policies, or the bid proposal specifica- 
tions. The standard of proof for such 
proceedings is whether the proposed 
agency action was clearly erroneous, 
contrary to competition, arbitrary, or 
capricious. In any proceeding concern- 
ing an intended agency action to reject 
all bids, the standard of review remains 
the same as in Groves-Watkins.* 

The legislature also changed the 
timeframes for bid protests in current 
§120.53(5). Concerns had been raised 
about the requirement that a hearing 
officer conduct a hearing within 15 days 


of the receipt of a formal written pro- 
test.“ The word “conduct” arguably 
means that a hearing must be com- 
pleted within 15 days, which is ex- 
tremely difficult in complicated cases. 
The legislature responded by changing 
the word “conduct” to “commence” and 
changing 15 days to 30 days. A recom- 
mended order must be entered within 
30 days after the hearing or the receipt 
of the hearing transcript. Following the 
entry of a recommended order, excep- 
tions must be filed within 10 days, and 
a final order must be entered within 30 
days. 


Other Issues 

The many changes in the new APA 
also reflect elements of the 1995 vetoed 
legislation that enjoyed widespread 
support. New elements of the APA that 
were noncontroversial but that could 
lead to major changes in Florida admin- 
istrative practice include a new sum- 
mary hearing process;*' procedures for 
negotiated rulemaking; increased use 
of mediation;* tiering of rules to reduce 
disproportionate impacts on small busi- 
nesses, small counties, and small cit- 


ies; and additions to the definition of 
“invalid exercise of delegated legislative 
authority.” Importantly, an agency fail- 
ure to materially follow any of the ap- 
plicable rulemaking procedures or re- 
quirements of Ch. 120 is grounds for 
finding a rule invalid.® 

The new law also seeks to prohibit 
the common practice in some agencies 
of relying on a general grant of rule- 
making authority to adopt rules. Sec- 
tion 120.52 now provides that a grant 
of rulemaking authority is “necessary 
but not sufficient” to allow an agency 
to adopt a rule; a specific law to be 
implemented is also required. This 
language is included not only in 
§120.52, but also in §9 of the legisla- 
tion.® This section establishes a proce- 
dure for agencies to inform the 
legislature’s Administrative Procedures 
Committee of each rule adopted before 
the law’s effective date that exceeds the 
section’s rulemaking authority. During 
the 1998 legislative session, the legis- 
lature will decide whether specific leg- 
islation authorizing the identified rules 
should be enacted. By January 1, 1999, 
agencies must begin proceedings to re- 
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peal those identified rules for which 
authorizing legislation does not exist.” 


Conclusion 


The newAPA makes a number of sig- 
nificant changes in Florida administra- 
tive practice. Citizens have been given 
more opportunities to successfully chal- 
lenge agency action, as well as a more 
streamlined APA that should be easier 
to use and understand. Additionally, 
agencies have been given better direc- 
tion for their use of delegated legisla- 
tive authority, and they have been 
granted authority to exercise discretion. 
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Meeting the Threshold: 


Damages Recoverable in a Soft Tissue 


lorida Statute Ch. 627 sets 
forth a threshold require- 
ment of “permanent in- 
jury” before pain and suf- 
fering damages’ can be awarded in a 
soft tissue auto accident case. The “per- 
manent injury” threshold requirement 
appears in F.S. §627.737, which pro- 
vides, in pertinent part: 
(2) In any action of tort brought against the 
owner .. . of a motor vehicle with respect to 
which security has been provided as required 
by ss. 627.730-627.7405 ..., a Plaintiff may 
recover damages in tort for pain, suffering, 
mental anguish, and inconvenience because 
of bodily injury . . . arising out of the owner- 
ship . . . of such motor vehicle only in the 
event that the injury . . . consists in whole 
or in part of: 


(b) Permanent Injury within a reasonable 
degree of medical probability, other than 
scarring or disfigurement.‘ 


The legislature did not define “per- 
manent injury” in the statute.® The 
Supreme Court has also refused, in the 
past, to define the term “permanent 
injury,” leaving to the trial courts and 
the finder of fact the task of determin- 
ing in each individual case whether the 
threshold has been surpassed. The 
court, in the past, has reasoned that this 
definition should be explained through 
“the testimony of experts and argument 
of counsel,” giving the lower courts, 
attorneys, and insurance companies 
little guidance in setting a uniform 
standard for determining whether a 
“permanent injury” has been sustained. 

This article examines recent case law 
which attempts to define perma- 
nent injury as set forth in F.S. 
§627.737(2)(b).’? The recent case law 
arguably broadens the scope of recov- 
ery for pain and suffering in a soft tis- 
sue injury case, retreating from the 
need to produce objective evidence of 
permanent injury. The case law ad- 
vances a standard of proof requiring 
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Auto Accident Case 
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Until legislative 
action, the necessary 


proof for 
establishing whether 


the “permanent 
injury” no-fault 
threshold has been 
surpassed will be 
guided by case law 
and remain highly 
debatable 
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Casey Fundaro 


only subjective complaints of pain and 
suffering corroborated by expert medi- 
cal testimony. 

This article also reviews the recent 
district court cases defining “permanent 
injury” and addressing the threshold 
issue. These cases appear to create a 
different standard than that set forth 
in F.'S. §627.727(2)(b), creating a di- 
chotomy in application of the statute 
between past versus future pain and 
suffering damages. Because this recent 
body of law is confusing and arguably 
inconsistent with statutory language 
and prior court interpretations of F‘S. 
§627.737(2)(b), the authors suggest that 
the legislature take affirmative action 
to uniformly define “permanent injury,” 
and clarify the parameters of recovery 
for pain and suffering damages in a soft 
tissue injury case. 


Defining “Permanent Injury” 

The portion of the no-fault statute 
that sets a threshold requirement lim- 
iting an injured party’s common law 
right to recover damages in tort must 
be strictly construed.* Some Florida dis- 
tricts have required objective evidence 
of “permanent injury” to surpass the 
threshold.® This is true because “the 
phrase ‘permanent injury’ is not a word 
of art in the medical profession.” 

Recently, however, a body of law has 
emerged that diminishes the need for 
objective evidence of “permanent in- 
jury.”" The diminished threshold stan- 
dard only requires proof of plaintiff’s 
subjective complaints of pain corrobo- 
rated by expert medical testimony.’ 

A body of law has also emerged which 
arguably creates a dichotomy between 
what is required to prove entitlement 
to past pain and suffering damages ver- 
sus future pain and suffering damages. 


Future Economic Loss 

Until recently, a split of authority 
existed as to whether a plaintiff was 
entitled to recover future economic 
damages if a “permanent injury” had 
not been sustained."® That question was 
recently answered in the affirmative by 
the Florida Supreme Court in Auto- 
Owners Ins. Co. v. Tompkins, 651 So. 2d 
89 (Fla. 1995), which resolved any con- 
flict on the issue. In Tompkins, the court 
held there is no requirement that a 
plaintiff sustain a permanent injury as 
a prerequisite to recovering future eco- 
nomic damages. The court held that an 
award of future medical expenses and 
lost earnings should not be predicated 
upon a finding of permanent injury." 
The Tompkins case is consistent with 
the Supreme Court case of Sullivan v. 
Price, 386 So. 2d 241 (Fla. 1980), which 
held, 15 years earlier, that medical tes- 
timony is not required before a jury can 
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be instructed on the basis for awarding 
future damages. 

As entitlement to all economic dam- 
ages, past and future, is no longer an 
issue in the soft tissue injury case, as- 
suming such damages can be proven 
within a reasonable degree of medical 
probability, the only remaining issue to 
be decided by the courts is what param- 
eters exist in determining whether a 
plaintiff has crossed the “permanent 
injury” threshold, thus entitling a plain- 
tiff to recover noneconomic damages for 
pain and suffering. 


Pain and Suffering Damages 

Although the Supreme Court in the 
past has refused to define “permanent 
injury,” the Tompkins decision shows 
the court may now be willing to take on 
the difficult task of defining what dam- 
ages may be recoverable under the no- 
fault statute. The Supreme Court has 
recently confirmed that subjective evi- 
dence of injury is sufficient to meet the 
no-fault threshold if corroborated by 
expert medical testimony. This posi- 
tion has unified the district courts by 
overruling the districts which had re- 
quired objective evidence of injury be- 
fore the jury could be instructed on “per- 
manent injury.” 

In City of Tampa v. Long, 638 So. 2d 
35 (Fla. 1994), the Supreme Court con- 
firmed that subjective complaints, cor- 
roborated by expert medical testimony, 
would support a finding of “permanent 
injury.” As the Supreme Court stated: 
“(T]he statute does not limit the evi- 
dence to objective findings to establish 
the existence of permanency of a physi- 
cal injury.”* The court reasoned that a 
soft tissue injury, unlike an obvious in- 
jury, “may lack objective signs of physi- 
cal injury, and the subjective complaint 
of the patient may be the principal evi- 
dence available to prove its existence.”!” 

This position was not without prece- 
dent. The Second District, 16 years ear- 
lier in Johnson v. Phillips, 345 So. 2d 
1116 (Fla. 2d DCA 1977), “interpret(ed] 
the words ‘permanent injury’ . . . to in- 
clude permanent subjective complaints 
of pain resulting from an initial organic 
injury.”'* In the recent case of State 
Farm Mutual Ins. Co. v. Orr, 660 So. 2d 
1061 (Fla. 4th DCA 1995), the Fourth 
District set forth facts sufficient to es- 
tablish a plaintiff’s entitlement to re- 
covery of pain and suffering damages: 


(1) Plaintiff’s own subjective testimony of 
continuous pain from soft-tissue injury;'® 


(2) Testimony of disinterested lay witnesses 
and Plaintiff’s family confirming Plaintiff’s 
persistent complaints of pain over the five- 
year interval between the accident and trial; 
and 


(3) Expert medical testimony by Plaintiff’s 
doctors, that, based upon Plaintiff’s subjec- 
tive complaints of pain, Plaintiff had sus- 
tained a permanent injury within a reason- 
able degree of medical probability. 


The court rejected the argument that 
failure of plaintiff to present objective 
evidence of injury precluded recovery 
for pain and suffering damages. 

That subjective complaints, coupled 
with expert testimony, may warrant a 
finding of “permanent injury” is not 
without merit. For example, the Ameri- 
can Medical Association” in its Guide- 
lines to the Evaluation of Permanent 
Impairment?! states: “pain is subjective 
and cannot be measured objectively.” 
The AMA guidelines consider interfer- 
ence with a person’s normal! daily liv- 
ing activities, as a result of pain,® an 
impairment. Under the guidelines, 
“permanent impairment” is defined as 
an “impairment that has become static 
or well stabilized with or without medi- 
cal treatment and is not likely to remit 
despite medical treatment.” 

The guidelines state further that: “In 
this context, pain may be viewed as an 
impairment that should be assessed 
according to the individual’s residual 
functional capacity. [And although 
cJhronic pain and pain-related behav- 
ior are not, per se impairments, . . . they 
should trigger assessments with regard 
to ability to function and carry out daily 
activities.” 

Although the AMA guidelines are not 
a legal authority, many physicians base 
their opinion on the AMA guidelines 
when determining whether a patient 
has sustained a “permanent injury” 
within a reasonable degree of medical 
probability. 

In sum, Long is consistent with the 
AMA guidelines in its holding subjec- 
tive complaints, coupled with corrobo- 
rating expert medical testimony, are 
sufficient to support an award of pain 
and suffering damages. 

The district courts have also recently 
attempted to define “permanent injury.” 
In doing so, the courts have raised a 
question of whether recovery of noneco- 
nomic damages is mandated when the 
elements set forth in Long have been 
met; specifically, where the jury finds 
medical treatment incurred was based 


on solely subjective complaints, corrobo- 
rated by expert medical testimony, and 
the jury awards all past medical ex- 
penses. 


Past Versus Future 
Pain and Suffering 

The following district court of appeal 
cases involve a discussion of past ver- 
sus future pain and suffering damages. 
Although these cases do not stand for 
the proposition that pain and suffering 
damages, either past or future, can be 
awarded absent a finding of permanent 
injury, the courts have reasoned that 
where the threshold is met, through 
testimony by the plaintiff and corrobo- 
rated by expert testimony as set forth 
in Long, an award of past pain and suf- 
fering damages may be considered, even 
absent an award of future pain and suf- 
fering damages. 

In Daigneault v. Gache, 624 So. 2d 

818 (Fla. 4th DCA 1993), subjective 
complaints of pain, corroborated by ex- 
pert testimony, supported an award of 
past pain and suffering damages. The 
court stated: 
While the jury is free to disbelieve 
[Plaintiff’s] claim of pain and suffering, and 
... also at liberty to reject the testimony of 
her treating physician, the jury could not 
responsibly disbelieve appellant’s claim of 
pain and suffering and still find all of the 
medical treatment rendered by [her doctor] 
to alleviate those complaints of pain and 
suffering reasonable.”’ 

It should be noted that in Daigneault, 
the itemized verdict form did not in- 
clude an interrogatory as to a finding 
of permanent injury. Thus, the court 
refused to conclude that the jury had, 
by implication, determined that the 
plaintiff had not suffered a permanent 
injury. And in Aymes v. The Auto Ins. Co. 
of Hartford, CT, 658 So. 2d 1246, 1247 
(Fla. 4th DCA 1995), the court con- 
cluded: “[T]Jhe denial of any damages for 
pain and suffering, despite uncon- 
tradicted evidence of pain and suffer- 
ing and the award of all medical ex- 
penses, resulted in an inadequate 
verdict as a matter of law.” 


Conclusion 

Until appropriate legislative action is 
taken, the necessary proof for establish- 
ing whether the “permanent injury” no- 
fault threshold has been surpassed will 
be guided by the case law and remain a 
highly debatable issue. 

The Supreme Court in Tompkins con- 
firmed that there is no separate perma- 
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nent injury requirement to recover fu- 
ture economic damages. The court in 
Long confirmed that only subjective 
evidence of permanent injury, corrobo- 
rated by expert medical testimony 
within a reasonable degree of medical 
probability, is necessary to surpass the 
no-fault threshold. Daigneault and 
Aymes suggest that past pain and suf- 
fering damages are awardable, even 
absent an award of future pain and suf- 
fering damages, where past medical 
expenses are awarded and plaintiff’s 
subjective complaints of pain and suf- 
fering are corroborated by expert testi- 
mony. 

Definitions of permanent injury ex- 
ist in the AMA guidelines and case law. 
The legislature might consider using 
the divergent authorities cited in this 
article to formulate a definition of “per- 
manent injury” which makes clear 
whether a “permanent injury” is re- 
quired for an award of past and/or fu- 
ture pain and suffering damages, thus 
providing guidance in formulating a 
standard jury instruction on the “per- 
manent injury” threshold. In the ab- 
sence of such guidance, it is impossible 
to determine whether the recent case 
law has correctly determined the pa- 
rameters of the “permanent injury” 
threshold. 

Legislative intent with respect to ap- 
plication of the “permanent injury” 
threshold to claims for past and future 
pain and suffering damages can only be 
determined through legislative action. 
Until legislative or Supreme Court ac- 
tion is taken, courts are guided by the 
divergent case law, depriving the trier 
of fact of a uniform jury instruction. As 
reasoned in Estate of Wallace v. Fisher, 
567 So. 2d 505, 509 (Fla. 5th DCA 1990), 
“an appropriate form of standard jury 
instruction would not only be helpful to 
the bench and bar but could avoid un- 
usual expensive litigation.” 0 


1 On June 4, 1971, the Florida Legislature 
passed the Florida Automobile Reparation 
Reform Act, including within it a provision 
known as the “No-Fault Insurance Law,” 
which requires “no-fault” or PIP insurance 
coverage to be purchased by every motor 
vehicle owner. The passage of the act estab- 
lished that persons injured in an automo- 
bile accident are required to recover speci- 
fied economic losses from their own insurer, 
under the PIP portion of the policy. The stan- 
dard PIP contract provides, pursuant to stat- 
ute, coverage for 80 percent of medical ben- 
efits, a $5,000 death benefit, and 60 percent 
of wage loss benefits up to a maximum of 
$10,000. As PIP insurers are liable for medi- 


Until legislative or 
Supreme Court 
action is taken, 

courts are guided by 
the divergent case 
law, depriving the 
trier of fact of a 
uniform jury 
instruction 


cal, disability, and death benefits, the 
tortfeasor has traditionally been held liable 
only for reasonably incurred economic dam- 
ages not covered by PIP, unless a plaintiff 
exceeds the “permanent injury” threshold. 

2 “Pain and suffering” damages are consid- 
ered to include all noneconomic, intangible 
damages to which a plaintiff may be entitled 
under Florida law. See §627.737(2)(b). The 
extent of those damages are beyond the 
scope of this article. 

3 “Permanent impairment” under theAMA 
guidelines, infra note 21, at 315, is defined 
as an “impairment that has become static 
or well stabilized with or without medical 
treatment and is not likely to remit despite 
medical treatment.” 

4 Fia. Star. §627.737(2) (1989) (emphasis 
added). 

5 Courts have repeatedly suggested guid- 
ance be given to the lower courts in continu- 
ing to define “permanent injury.” See Estate 
of Wallace v. Fisher, 567 So. 2d 505 (Fla. 5th 
D.C.A. 1990). 

6 See Ketchen v. Dunn, 619 So. 2d 1010 
(Fla. 2d D.C.A. 1993); McClellan v. Indus- 
trial Fire & Casualty Ins. Co., 475 So. 2d 
1015 (Fla. 4th D.C.A. 1985). Fra. Star. 
§627.737 sets forth the “permanent injury” 
requirement, but the legislature failed to 
define this term. Similarly, Florida Standard 
Jury Instruction 6.1(d), Motor Vehicle No- 
Fault Threshold Instruction, fails to define 
permanent injury. The Supreme Court, in its 
comments at the time the instruction was 
proposed, declined to interpret “permanent 
injury” because the legislature declined to 
do so. The court stated it would leave the 
explanation of “permanent injury” to “the 
testimony of the experts and argument of 
counsel.” 

7 Which limits recovery to wage loss and/ 
or medical expenses not paid for by personal 
injury protection (PIP) insurance if the 
threshold is not met. 

8 See Styles v. Y.D. Taxi Corp., Inc., 426 So. 
2d 1144 (Fla. 3d D.C.A. 1988); Nales v. State 
Farm Mutual Automobile Ins. Co., 398 So. 
2d 455 (Fla. 2d D.C.A. 1981). 

® Morey v. Harper, 541 So. 2d 1285 (Fla. 
ist D.C.A.), reh’g denied, (1989); Refior v. 
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Matuszack et al., 358 So. 2d 95 (Fla. 4th 
D.C.A. 1978). Cf Styles v. ¥.D. Taxi Corp., 
Inc., 426 So. 2d 1144 (Fla. 3d D.C.A. 1983) 
(Fa. Stat. §627.737 “requires some evidence 
either by expert testimony or by the Plain- 
tiff herself that she suffered some “perma- 
nent injury”) (emphasis added). 

10 Morey, 541 So. 2d 1285, at 1288. 

1 Fra. Stat. §627.736(2)(b). 

12 See City of Tampa v. Long, 638 So. 2d 35 
(Fla. 1994). 

18 Ketchen v. Dunn, 619 So. 2d 1010 (Fla. 
2d D.C.A. 1993); Smey v. Williams, 608 So. 
2d 886 (Fla. 5th D.C.A. 1992); Cf Fazzolari 
v. The City of West Palm Beach, 608 So. 2d 
927 (Fla. 4th D.C.A. 1992); Thieneman v. 
Cameron, 126 So. 2d 170 (Fla. 2d D.C.A. 
1961). An open question before Tompkins 
was the period of recovery for future eco- 
nomic loss. In Ludwig v. Ladner, 637 So. 2d 
308 (Fla. 2d D.C.A. 1994), the Second DCA 
found that future economic loss should be 
limited to loss sustained between the time 
of trial and maximum medical improvement. 
The court based its position on Fla. Std. Jury 
Instruction 6.1 notes on use which gave, as 
an example, in support of its position: “such 
as where claimant at trial is not at maxi- 
mum medical improvement and will have a 
limited period of future lost income or medi- 
cal expenses. ” 

Although the Third DCA recently avoided 
the question of the viability of the limited 
future economic loss rule articulated in 
Ludwig, see Metrolimo, Inc. v. Lamm, 666 
So. 2d 552 (Fla. 3d D.C.A. 1995), Tompkins 
appears to overrule Ludwig where it allows 
recovery of future economic loss reasonably 
certain to occur in the future. The Ludwig 
case would preclude recovery in a case where 
competent evidence of lifetime palliative 
medical treatment was reasonable and nec- 
essary. Under Ludwig, a claimant is entitled 
to economic loss only to the point of MMI. 
After Tompkins, however, medical expenses 
for future pain management are recoverable 
if supported by competent, expert testimony 
that such expenses are reasonably certain 
to be incurred in the future. 

14 Auto-Owners Ins. Co. v. Tompkins, 651 So. 
2d 89 (Fla. 1995). See also Metrolimo, Inc. v. 
Lamm, (jury awarded $150,000 in future 
medical expenses and nursing care after 
finding no permanent injury). 

8 City of Tampa v. Long, 638 So. 2d 35 (Fla. 
1994). 

16 Id. at 37. 

17 Id. The court also opined that expert tes- 
timony would be needed to confirm the ex- 
istence of permanent injury. The court gave 
some guidance as to preparing a proposed 
jury instruction in a soft tissue case when 
the only damages evidencing permanent in- 
jury are complaints of pain. 

18 Johnson v. Phillips, 345 So. 2d 1116, at 
1117 (Fla. 2d D.C.A. 1977). The Third Dis- 
trict reached a similar holding in Jones v. 
Smith, 547 So. 2d 201 (Fla. 3d D.C.A. 1989), 
but retreated from this position in 1991, 
Rivero v. Mansfield, 584 So. 2d 1012 (Fla. 
38d D.C.A. 1991), rev’d on other grounds, 
Mansfield v. Rivero, 620 So. 2d 987 (Fla. 
1993). See also Styles v. Y.D. Taxi Corp., Inc., 
426 So. 2d 1144 (Fla. 3d D.C.A. 1988). The 
argument set forth by the Third District in 


: 
iF 
: 


Ketchen arguably is flawed, for the reasons 
= forth in the text accompanying notes 18- 

19 See also City of Tampa v. Long, 638 So. 
2d 35 (Fla. 1994); Jones v. Smith, 547 So. 2d 
201 (Fla. 3d D.C.A. 1989);Johnson v. Philips, 
345 So. 2d 116 (Fla. 2d D.C.A. 1977). 

20 Used by doctors as the basis for deter- 
mining whether a permanent injury, the de- 
gree of impairment based on specific, uni- 
form guidelines. 

21 Fourth edition (1993). 

22 Td. at 304. 


Both parties are sitting in the title company office. 


alerts the organism to potential tissue dam- 


age. 

4 AMA Guides, at 304. 

5 Td. at 315. 

26 Pursuant to the AMA Guides, by defini- 
tion, a permanent injury as a result of a pain- 
related condition must be one that is stable 
and unlikely to change in the future, despite 
therapy. Id. at 309. 

27 Daigneault v. Gache, 624 So. 2d 818, at 
820 (Fla. 4th D.C.A. 1993). 
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FAMILY LAW 


The Care and Feeding of an Expert Witness 


he testimony at trial of an 
expert witness can lead to 
success or failure. Have you 
ever experienced an expert 
witness taking the stand and that wit- 
ness having no knowledge of court pro- 
ceedings or what is expected of him or 
her? Have you experienced the attor- 
ney calling an expert witness to the 
stand and not understanding the 
expert’s language, or the expert not 
understanding the attorney’s language? 
The responsibility for the communica- 
tions between the attorney and the ex- 
pert witness rests with the attorney. 


Qualifications of 
an Expert Witness 

The qualifications to be an expert 
witness are very simple. The witness 
either has an education which supplies 
the witness with information beyond 
that which an ordinary person has, or 
has developed experience beyond that 
of ordinary persons. 

The difference between being an ex- 
pert witness and a fact witness is the 
expert is permitted to render an opin- 
ion on a fact or a collection of facts. The 
fact witness can testify only to the spe- 
cific fact within his or her personal 
knowledge. 

Because one is an expert does not 
necessarily mean that testimony in 
court is admissible. 

An opinion can only be rendered if it 
is beyond that which an ordinary per- 
son would know. 

Florida Statute 90.70, Testimony by Experts: 
If scientific, technical, or other specialized 
knowledge will assist the trier of fact in un- 
derstanding the evidence or in determining 
a fact in issue, a witness qualified as an ex- 
pert by knowledge, skill, experience, train- 
ing, or education may testify about it in the 
form of an opinion; however, an opinion is 


admissible only if it can be applied to evi- 
dence at trial. 


The responsibility 
for the 
communications 
between the 
attorney and the 
expert witness 
rests with the 
attorney 


by Judge Seymour Benson 


Florida Statute 90.703, Opinion on Ultimate 
Issue: 


Testimony in the form of an opinion or in- 
ference otherwise admissible is not objec- 
tionable because it includes an ultimate is- 
sue to be decided by the trier of fact. 


Florida Statute 90.704, Basis of Opinion Tes- 
timony by Experts: 

The facts or data upon which an expert bases 
an opinion or inference may be those per- 
ceived by, or made known to, him at or be- 
fore the trial. If the facts or data are of a 
type reasonably relied upon by experts in the 
subject to support the opinion expressed, the 
facts or data need not be admissible in evi- 
dence. 

The expert must be an expert in the 
subject matter in which testimony is to 
be received. For example, just because 
one is a certified public accountant does 
not mean that the accountant can tes- 
tify to matters regarding estate plan- 
ning, annuities, or insurance. In the 
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same vein, a certified financial planner 
may not be able to testify as to tax con- 
sequences in certain business transac- 
tions unless qualifications are exhib- 
ited. 

The qualities that an expert witness 
needs to possess are more than educa- 
tion and experience. Expert testimony 
involves communicating both an opin- 
ion and its underlying facts to the trier 
of fact, who could be a judge, jury, arbi- 


- trator, or mediator. 


How is this reliance created? 

1) Fact Orientation. First and fore- 
most, the expert must be knowledgeable 
of the facts of the specific case, even 
facts that are not necessarily directly 
related to the expert’s area of expertise. 

2) Education or Experience. This in- 
formation must be delivered with an 
emphasis upon the specific areas about 
which the expert will testify. If the ex- 
pert is relatively new and is basing the 
testimony upon education, then it is 
important to explain to the trier of fact 
why the education is of such a nature 
that it qualifies the witness to testify. 
For example, assume a recent gradu- 
ate wishes to testify as an expert. Em- 
phasis should be placed on the courses 
that were taken, papers written, and 
other school experience that can be set 
forth in order to qualify the witness. If 
based upon experience, then it is im- 
perative to recite the experience 
claimed with specific work efforts de- 
scribing the employer, job involved, the 
level of responsibility, and the relevance 
of this background to the testimony. 

3) Candor. The testimony of a witness 
is only as good as the believability quo- 
tient of that witness. Absolute and un- 
equivocal candor must be exhibited to 
the trier of fact. Fudging or in any way 
attempting to rely upon facts that are 
not supportable will detract from the 
weight the trier of fact will give to the 


evidence. 

The expert should avoid any attempt 
to massage the evidence or the testi- 
mony. Business will be improved and 
established when all sides can rely upon 
the testimony and there is credibility 
with the court. Careful consideration 
must be given by the expert every time 
an opinion is rendered in a court since 
the credibility of the expert and of the 
attorney offering the expert is on the 
line. 

4) Accuracy. It is imperative that all 
of the facts are within the expert’s 
knowledge, and the testimony is based 
upon all accurate facts. This approach 
does not mean that there cannot be 
blanks if there is information that can- 
not be known or hypotheticals if pro- 
jections are needed. However, the in- 
ferred or newly presented facts or 
hypotheticals should lead to an accu- 
rate analysis. If the expert is asked, 
“Did you consider the following. . . ?,” 
and no consideration was afforded that 
fact, admit the oversight and suggest a 
need for some time to rework the basis 
for the opinion. 

5) Demeanor. The manner in which 
experts present themselves is extremely 


important. While personalities of people 
are different, there is a common thread 
for all effective expert testimony: The 
presenting of oneself must appear to be 
straightforward, fact-oriented, and with 
the appearance of impartiality. If the 
court determines that an opinion is 
based upon certain facts, without con- 
sidering others, then the entire testi- 
mony is tainted. While partiality is pre- 
sumed when an expert testifies for a 
particular side, it is the level of partial- 
ity which can possibly doom the expert’s 
testimony, or if not that extreme, at 
least permit the opinion of the other 
side’s expert to be afforded greater 
weight. 

6) Appearance. It is essential that the 
expert appear as a professional, 
whether at depositions, videotaped 
depositions, or at trial. At a deposition, 
the expert not only is testifying as to 
facts and opinions, but also is being 
measured by the other side as to quali- 
fications, quality of testimony, attitude, 
stress levels, and a general impression 
of the expert’s persuasive level. The 
expert must understand the environ- 
ment in which testimony is being re- 
ceived. For example, dress may differ 


based upon whether the expert is testi- 
fying in an urban area or country area. 
Are the judges or juries more or less 
sophisticated? The expert should at- 
tempt to fit in as much as possible with 
the environment in which he or she is 


testifying. Most people identify with 


those who are like themselves. 


The Difference Between 
Bench and Jury Trial 

An expert witness should know that 
in a jury trial, the jury is the trier of 
fact and the judge rules on matters of 
law. Therefore, issues of credibility of a 
witness will be determined by the jury. 
The jury will also consider the de- 
meanor of the witness, overall method 
of presentation, responsiveness to the 
other side, personal appearance, and 
dress in a bench trial, which means 
there is no jury, the judge acts as the 
sole juror and tries the facts and deter- 
mines the issues of law and credibility. 


Information by Expert 
Must Be Useful to Issues 

The expert must know the issues of 
the case. If the testimony rambles, is 
without focus, offers many possibilities, 
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offers fewer probabilities, or lacks cer- 
tainty, the testimony will often be dis- 
carded or be considered speculative and 
of no probative value. If the testimony 
considers several probabilities, then a 
range should be given to the court as to 
those probabilities and which are more 
or less likely to occur. 


Expert Reliance on Data 


Florida Statute 90.704, Basis of Opinion Tes- 
timony by Experts: 


The facts or data upon which an expert bases 
an opinion or inference may be those per- 
ceived by, or made known to, him at or be- 
fore the trial. If the facts or data are of a 
type reasonably relied upon by experts in the 
subject to support the opinion expressed, the 
poe or data need not be admissible in evi- 
nee. 


Florida Statute 90.705, Disclosure of Facts 
or Data Underlying Expert Opinion: 


(1) Unless otherwise required by the court, 
an expert may testify in terms of opinion or 
inferences and give his reasons without prior 
disclosure of the underlying facts or data. 
On cross examination, he shall be required 
to specify the facts or data. 


(2) Prior to the witness giving his opinion, a 
party against whom the opinion or inference 
is offered may conduct a voir dire examina- 
tion of the witness directed to the underly- 
ing facts or data for his opinion. If the party 
establishes prima facia evidence that the 
expert does not have a sufficient basis for 
his opinion, the opinions and inferences of 
the expert are inadmissible unless the party 
offering the testimony establishes the un- 
derlying facts or data. 


Florida Statute 90.706, Authoritativeness of 
Literature for Use in Cross Examination: 


Statements of facts or opinions on a subject 
of science, art, or specialized knowledge con- 
tained in a published treatise, periodical, 
book, dissertation, pamphlet, or other writ- 
ing may be used in cross examination of an 
expert witness if the expert witness recog- 
nizes the author or the treatise, periodical, 
book, dissertation, pamphlet or other writ- 
ing to be authoritative, or, notwithstanding 
nonrecognition by the expert witness, if the 
trial court finds the author or the treatise, 
periodical, book, dissertation, pamphlet or 
other writing to be authoritative and rel- 
evant to the subject matter. 


Florida Statute 90.801(c), Hearsay: 


Discusses the definition of hearsay which is 
defined as follows: 


Hearsay is a statement, other than one made 
by the declarant, while testifying at the trial 
or hearing, offered in evidence to prove the 
truth of the matter asserted. 


This is a slight change from the predecessor 
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statute which read as follows: 


Hearsay is an out of court statement, other 
than one made by a declarant who testifies 
at the trial or hearing, offered in court to 
prove the truth of the matter contained in 
the statement. 


The following cases demonstrate the 
effect of these statutes on the presen- 
tation of expert testimony: 

The parties were divorcing and the 
wife owned several restaurants. The 
husband wanted to prove the business 
income of one of the wife’s restaurants. 
In that pursuit, he engaged an expert, 
a professor of hotel management, from 
a Florida university who was also a res- 
taurant owner. The expert, with others, 
ate meals at the restaurant on 12 occa- 
sions, over a two-week period. The pro- 
cedure to determine income was to go 
to the restaurant, count the number of 
people, look at the menu and daily spe- 
cials, and try to ascertain what was 
being ordered. The expert relied upon 
the data he collected personally and the 
data which the associates gathered. 
However, because the expert did not 
bring the underlying data of the sur- 
vey to court and, therefore, was not able 
to present that information on cross 
examination, the opinion of the expert 
witness was deemed inadmissible. See 
FS. §§90.704, 705. The court also dis- 
cussed the hearsay problem. The expert 
is allowed to rely upon subordinates’ 
data if those facts or data are of a type 
reasonably relied upon by experts in the 
subject to support the opinion ex- 
pressed, and the facts or data need not 
be admissible in evidence on their own. 
Marks v. Marks, 576 So. 2d 859 (Fla. 3d 
DCA 1991); also see F.S. §§90.704 and 
90.801(c). 

In a product liability case involving 
a breast implant, the plaintiff’s witness 
testified that he relied upon the promo- 
tional material of the product and the 
study contained within that material. 
See F.S. §90.706. While the expert may 
rely upon that document and inquiry 
may be made upon cross examination 
(but not on direct examination), the 
document itself is hearsay and inadmis- 
sible. See F.S. §90.704. This means, 
while the expert can testify relying 
upon the document, the document itself 
cannot be placed before the jury. 3-M 
Corp.-McGhan Medical Reports Divi- 
sion v. Brown, 475 So. 2d 994 (Fla. 1st 
DCA 1985). 

Along the same lines of reliance upon 
data which is hearsay, with the docu- 


ment itself not being admissible, is a 
personal injury case where an inmate 
was injured when a tractor mower upon 
which he was working fell on him. Dept. 
of Corrections v. Williams, 549 So. 2d 
1071 (Fla. 5th DCA 1989). 

In an attempted murder case, the 
defendant utilized the services of an 
expert witness-psychiatrist who diag- 
nosed that the defendant suffered from 
cerebral atrophy, an organic brain syn- 
drome, which was confirmed by a com- 
puterized brain scan (CAT), and that 
this medical condition, along with vol- 
untary intoxication, caused an alcoholic 
blackout. According to the defense, this 
condition prevented the defendant from 
forming the necessary intent to commit 
the crime for which he was charged. 
Since the expert can rely upon data 
which are made known to him and are 
of a type reasonably relied upon by ex- 
perts in that discipline to support an 
opinion, the opinion is permissible, al- 
though the underlying fact or data may 
not be admissible. F.S. §90.704. The 
hearsay objection fails because of the 
statutory exception. Bender v. State, 472 
So. 2d 1370 (Fla. 3d DCA 1985). 

The area of expert testimony is diver- 
sified and applies to dissolution of mar- 
riage cases, civil, and criminal matters, 
and allows different types of experts. 
However, the same rules apply to all ex- 
pert testimony. 


Impeachment of 
an Expert Witness 

Because an expert usually relies upon 
underlying data, whether it is from a 
treatise, survey, interview, books, and 
records of a company, there are certain 
methods with which to impeach the 
expert witness’ testimony. A brief list 
follows: 

1) The extent to which the opinion is 
pervaded or dominated by reliance on 
materials judicially determined to be 
inadmissible, on grounds of either rel- 
evance or trustworthiness (as a matter 
of law); 

2) The extent to which the opinion is 
dominated or pervaded by reliance upon 
other untrustworthy materials (goes to 
the weight of the evidence which is a 
fact question); 

3) The extent to which the expert’s 
assertions have been shown to be un- 
supported, speculative, or demonstra- 
bly incorrect; 

4) The extent to which the materials 
upon which the expert relied are within 
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his or her immediate sphere of exper- 
tise or of a kind customarily relied upon 
by experts in his or her field in forming 
opinions or inferences on that subject, 
which inferences and opinions are not 
used only for litigation purposes; 

5) The extent to which the expert ac- 
knowledges the questionable reliability 
of the underlying information, thus in- 
dicating that the expert has taken that 
factor into consideration in forming an 
opinion; 

6) The extent to which reliance on 
certain materials, even if otherwise rea- 
sonable, may be unreasonable in the 
peculiar circumstances of the case. Ze- 
nith Radio Corp. v. Matsusita Elec. 
Indus. Co., 505 F. Supp. 1313 (E.D. Pa. 
1980). 

A basic method of impeaching the 
expert witness is to attack the qualifi- 
cations of the expert. This approach has 
its thrust at the underlying experience 
of the expert, whether it is the educa- 
tion or practical experience. If the 
expert’s qualifications are questionable 
and even if the testimony is permitted 
to go before a jury, the weight afforded 
that expert’s testimony may be mini- 
mal. 


Observing Other 
Experts Testify 

Many experts appear in court and 
have never had the benefit of observ- 
ing other expert witnesses examined on 
direct or cross examination. Direct ex- 
amination is testifying on behalf of the 
party who engaged the expert’s services. 
Cross examination is the examination 
by the other party to attempt to reduce 
the effects of the expert’s testimony, ei- 
ther in whole or in part. A necessary 
component of an expert’s learning ex- 
perience should be observing lawyers 
conduct examinations of experts. The 
approach by lawyers varies as greatly 
as the dimensions of the lawyers. Ob- 
servations of examinations will help the 
expert learn what is liked or disliked, 
at least from that expert’s perspective. 
The expert’s personality must come 
through, and should not adopt the tes- 
timonial style of someone else. However, 
the observation of other experts alerts 
one to use caution when necessary and 
to avoid being cavalier, arrogant, or 
pompous, any of which can be disas- 
trous. 


Learning Goals 
As necessary as it is for the expert to 


be knowledgeable of his or her field, it 
is as important to understand what the 
recipient of the information should 
learn from the testimony. The expert 
should plan testimony and identify 
learning goals for the judge or jury. For 
example, assume there is a desire to 
protect capital, but at the same time 
provide sufficient income for the recipi- 
ent spouse and children in a dissolution 
of marriage proceeding. The vehicle se- 
lected is a funded trust with specific 
payment periods. The object of your cli- 
ent is to protect capital and not permit 
dissipation. The object of the recipient 
is to have sufficient support money in 
order to provide for the family. It is the 
expert’s responsibility to explain to the 
trier of fact that if the court desires to 
protect capital and provide support, 
that the trust method is a vehicle to 
accomplish this purpose. The goal es- 
tablished by the expert should be stated 
in the expert’s preparation as follows: 
“At the conclusion of the trial, the judge 
will be able to determine and apply the 
benefits of a trust for the purposes of 
support for the recipient spouse’s fam- 
ily and protect capital.” 

Please note that this goal is in the 
form of a learning goal and that is ex- 
actly what an expert is bringing forth 
to the trier of fact. 


Attorney-Expert Briefing 

Some of the responsibilities of the 
lawyer to the expert are the following: 

1) A discussion of the problem or is- 
sue to be resolved, which includes 
method and manner of presentation, 
e.g., blow-ups, charts, summaries, etc. 

2) A presentation explaining the lay- 
out of and the different persons in a 
courtroom which include the judge, trial 
clerk, bailiff, and court reporter and 
their role in court. If time and money 
permit, an expert should be shown the 
courtroom where the trial is expected 
to be held, as well as afforded opportu- 
nities to observe the judge who will be 
presiding over the case and the oppos- 
ing attorneys in a trial setting. 

3)A discussion about direct and cross 
examination, as well as an examination 
of the expert to set forth qualifications 
and establish competency. 

4) A brief course on understanding 
objections and the meaning of sustained 
and overruled. 

5) If a hypothetical question is to be 
utilized, the hypothetical should be re- 
viewed with the expert in advance. 


6) To review the evidence expected to 
be presented to the court for reliance 
by the expert. 

7) To explain the purpose of deposi- 
tions which can include questions as to 
the qualifications of the witness, fee 
arrangement, treatises, or authorities 
relied upon. 

8) To assist the witness to respond to 
the question asked and not volunteer 
testimony beyond the question asked 
(e.g., do not assume facts that are not 
in evidence, make up answers, or cre- 
ate hypotheticals which are not based 
upon the evidence). 


Conclusion 

In conclusion, the attorney is respon- 
sible for preparing the expert and him- 
self or herself in the testimonial and 
evidentiary concepts in order to submit 
an expert’s presentation which is edu- 
cational, proficient, and credible. O 


* 
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n important talent of effec- 
tive estate planning is ex- 
tracting relevant informa- 
tion at the initial client con- 
ference. If an estate plan is prepared 
based upon inaccurate or insufficient 
information, it inevitably will be flawed 
regardless of the sophistication of the 
planner.' 

One of the most important, but often 
unasked, questions that must be raised 
during the initial conference is whether 
both spouses are U.S. citizens. After all, 
there are several fundamental differ- 
ences in the taxation of U.S. citizens 
and non-U:S. citizens. This article pro- 
vides practitioners with a brief discus- 
sion of these differences, presents a 
basic overview of the qualified domes- 
tic trust (QDOT), an essential estate 
planning tool needed for non-U.S. citi- 
zens, and highlights various provisions 
contained in the recently issued final, 
proposed, and temporary regulations 
regarding QDOTs. 


Estate Taxation of 
Non-U.S. Citizens 

A resident non-US. citizen (also re- 
ferred to as a “resident alien”) is gener- 
ally subject to federal estate and gift tax 
in the same manner as a U.S. citizen. 
The tax applies to property located 
worldwide (although there is a credit 
for estate tax paid to a foreign country).? 
However, there are three important dif- 
ferences regarding the taxation of prop- 
erty transfers to resident aliens. 

The first difference involves the gift 
tax marital deduction. While U.S. citi- 
zens are generally able to make unlim- 
ited tax-free gifts of property to their 
spouses, no marital deduction is avail- 
able for gifts made to a spouse who is 
not a U.S. citizen at the time of the gift. 
The hardship of this rule is somewhat 
mitigated by an increase in the avail- 
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able gift tax annual exclusion to 
$100,000 from the usual $10,000 for 
transfers made to a non-U.S. citizen 
spouse.® 

The second difference relates to 
jointly held property. Generally, if 
spouses own property jointly, upon the 
death of the first of them, only one-half 
of the property’s value is included in the 
decedent’s estate for federal estate tax 
purposes regardless of which spouse 
actually paid the consideration for the 
property. However, if one or both 
spouses are resident aliens, the entire 
value of the property will be included 
in the first decedent spouse’s gross es- 
tate unless such spouse’s estate can 
prove the amount of consideration paid 
by the other spouse.‘ 

The third (and for purposes of this 


article, the most important) distinction 
deals with the estate tax marital deduc- 
tion. Generally, a decedent may trans- 
fer an unlimited amount of property to 
a U.S. citizen spouse free of federal es- 
tate tax by reason of the marital deduc- 
tion.’ Generally, however, the estate tax 
marital deduction has been eliminated 
for property transfers to a non-US. citi- 
zen spouse unless the property is trans- 
ferred to a QDOT for the benefit of such 
spouse.® 


Definition of a 
Qualified Domestic Trust 

The QDOT provisions were designed 
to prevent property from escaping fed- 
eral estate tax by reason of a decedent’s 
leaving property to a non-US. citizen 
surviving spouse in a manner that 
qualified for the marital deduction, but 
was not subject to U.S. federal estate 
tax upon the surviving spouse’s subse- 
quent death. By placing conditions on 
the ability of property transferred to 
non-U:S. citizens to qualify for the un- 
limited martial deduction, the QDOT 
rules attempt to ensure that property 
for which a marital deduction has been 
taken will not escape U.S. transfer taxa- 
tion. 

Specifically, §2056A allows the mari- 
tal deduction with respect to property 
that is transferred to a QDOT if, in ad- 
dition to generally satisfying the rules 
for one of the normal §2056 marital 
deduction trusts, the following require- 
ments are met: 1) The trust instrument 
requires that at least one trustee of the 
trust be an individual citizen of the U.S. 
or a domestic corporation (a U.S. 
trustee); 2) the trust instrument must 
provide that no distribution, other than 
income, may be made from the trust 
unless the U.S. trustee has the right to 
withhold from such distribution the es- 
tate tax imposed by §2056A(b); 3) the 
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executor of the decedent’s estate must 
make an irrevocable election on the es- 
tate tax return to treat the trust as a 
QDOT;’ and 4) the trust must meet all 
other requirements imposed by Trea- 
sury Regulations to ensure the collec- 
tion of the estate tax imposed under 
§2056A(b). 

On January 5, 1993, proposed regu- 
lations were issued that were designed 
to ensure collection of estate tax (as 
mandated by the statute). On August 
22, 1995, after receiving written and 
oral comments, the Treasury Regula- 
tions were revised, and reissued as fi- 
nal, temporary, and proposed regula- 
tions.® 


The New Regulations 

The recently issued Treasury Regu- 
lations made numerous changes to the 
QDOT rules. Some of the significant 
matters addressed by these new regu- 
lations include: 1) Clarifying any poten- 
tial ambiguity regarding the interaction 
of treaty provisions and the QDOT 
regulations; 2) eliminating the qualifi- 
cation requirement that the trust must 
be created under the laws of the United 
States; 3) expanding the range of situ- 
ations in which protective elections can 
be made; 4) amending the trust refor- 
mation rules; 5) providing potential tax 
relief for individual retirement ac- 
counts; 6) reducing the annual report- 
ing requirements; and, perhaps most 
significantly, 7) substantially modifying 
the rules regarding collection of the 
deferred estate tax. 
¢ Interaction With Tax Treaties 

The 1993 proposed regulations were 
somewhat unclear with respect to the 
interaction of transfer tax treaties and 
the QDOT provisions. The legislative 
history of the Revenue Reconciliation 
Act of 1989 generally provided that 
where there is a conflict between a later 
statute and an earlier treaty provision, 
the statute would prevail. It also stated 
that the repeal of the marital deduction 
as to property passing from a U:S. citi- 
zen to a non-U.S. citizen spouse would 
not override a treaty provision until 
December 19, 1992. Therefore, at least 
with respect to this three-year period, 
there was some ambiguity regarding 
whether treaty marital “deduction” pro- 
visions were exclusive or whether a non- 
U.S. citizen could avail himself of both 
an exclusion provided under an estate 
tax treaty and the QDOT provisions.® 
Such ambiguity has been clarified, as 


the final regulations provide that an 
estate may choose either the statutory 
deduction under §2056A or the marital 
deduction allowed under the treaty, but 
not both.” Therefore, unless a treaty 
provision provides an unlimited mari- 
tal deduction, estates (and estate plan- 
ning practitioners) would be advised to 
avail themselves of the QDOT provi- 
sions. 

© Created and Maintained in U.S. 

The 1993 proposed regulations re- 
quired that, in order to qualify as a 
QDOT, a trust had to be created and 
maintained under the laws of the 
United States (or any state or the Dis- 
trict of Columbia). Commentators criti- 
cized both of these requirements be- 
cause they unfairly burdened non- 
resident aliens who had limited con- 
tacts with the United States. For ex- 
ample, it was believed that the “created” 
requirement mandated that the will or 
trust actually be signed in the United 
States. In response to these comments, 
the Treasury only eliminated the first 
part of this two-pronged test, and re- 
placed the “created” requirement with 
a less onerous “administration” test. 
Thus the final regulations state that the 


trust may be created under a foreign 
will or trust provided that the document 
requires that administration of the 
trust be governed by U.S. law and that 
the trust be maintained under the laws 
of the United States." 
¢ Protective Elections 

The 1993 proposed regulations pro- 
vided that a protective QDOT election 
could be made only in the limited cir- 
cumstances where there was a bona fide 
issue at the time that the federal es- 
tate tax return was filed as to the prop- 
erty includible in the decedent’s gross 
estate or the property passing to the 
surviving spouse (such as in the case of 
a bona fide will contest). The final regu- 
lations expand the range of situations 
under which protective elections can be 
made to include circumstances where 
there is uncertainty regarding the citi- 
zenship of the decedent or the surviv- 
ing spouse.” 
¢ Reformation of QDOTs 

Although the proposed regulations 
contained rather extensive procedures 
for conforming marital trusts and 
nontrust marital transfers to the re- 
quirements of a QDOT, they also con- 
tained several ambiguities and restric- 
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tions that have been clarified and loos- 
ened, respectively, by the final regula- 
tions. For example, the final regulations 
establish that a nonjudicial reformation 
(i.e., a reformation in accordance with 
the terms of a decedent’s will or trust 
agreement) of a QDOT must be com- 
pleted by the time prescribed (includ- 
ing extensions) for filing the decedent’s 
estate tax return. In addition, while the 
proposed regulations required a refor- 
mation (whether judicial or nonjudicial) 
to result in a trust that was irrevocable, 
the final regulations permit a reformed 
trust to be revocable by the spouse (or 
subject to a spouse’s general power of 
appointment) as long as no person has 
the power to amend the trust so that it 
would no longer qualify as a QDOT.” 
The final regulations retain the rule 
that a transfer of property by the sur- 
viving spouse to a QDOT created by the 
spouse is treated as a transfer by the 
decedent only for purposes of 
§2056(d)(2)(A). Thus, the property is 
treated as passing from the surviving 
spouse to the trust for all other pur- 
poses, including income, estate, gift, 
and generation-skipping transfer tax. 
The final regulations, however, exempt 
such transfers from the special valua- 
tion rules of §2702 which otherwise 
would apply by reason of the spouse’s 
retained income interest. Accordingly, 
the IRS’ concession to permit the QDOT 
to be revocable or permit the spouse to 
retain a general power of appointment 
is important to avoid triggering gift tax 
measured by the value of the remain- 
der interest on transfers of property by 
the surviving spouse to the QDOT. 
¢ Individual Retirement Accounts 
Under federal and state law or the 
plan instruments, certain qualified plan 
survivor benefits, and insurance and 
annuity payments are not subject to 
assignment prior to payment. In that 
such payments could not be assigned, 
absent special provision, these pay- 
ments could not qualify for QDOT treat- 
ment. The proposed regulations con- 
tained extensive rules regarding 
“nonassignable annuities and other ar- 
rangements,” pursuant to which such 
property would be treated as passing 
in the form of a QDOT (notwithstand- 
ing the nonassignability of such instru- 
ments). Pursuant to the proposed regu- 
lations “nonassignable annuities” could 
qualify for QDOT treatment if the non- 
U.S. citizen surviving spouse either 
paid the deferred estate tax on an an- 
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nual basis with respect to the corpus 
portion of any payment received or 
agreed to roll over to a QDOT such cor- 
pus portion of each payment received. 
Commentators requested that these 
“nonassignable” rules be extended to an 
individual retirement account (even if 
assignable), because otherwise such a 
transfer by the spouse to a QDOT (un- 
less it is a grantor trust for income tax 
purposes) would trigger immediate rec- 
ognition of income to the surviving 
spouse. The final regulations extend 
these rules to individual retirement 
accounts. 

Finally, the final regulations clarify 
that the corpus portion of non- 
assignable annuity payments may be 
excluded from the tax payment or 
QDOT rollover requirements, if such 
amount would qualify as a hardship 
distribution determined as if it had 
been paid from a QDOT. 
¢ Annual Reporting Requirements 

The 1993 proposed regulations re- 
quired the U.S. trustee to file an an- 
nual statement with the fiduciary in- 
come tax return (Form 1041) for the 
QDOT reflecting the name, address, 
and taxpayer identification number of 
the U.S. trustee and the QDOT, as well 
as a list of the assets held by the QDOT 
that reflected their fair market value 
on the last day of the QDOT’s taxable 
year. Many commentators were con- 
cerned that this reporting requirement 
would impose significant additional 
costs on the QDOT, as it could have been 
interpreted to require appraisal of the 
assets each year to properly determine 
their fair market value. 

The new regulations, in contrast, re- 
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quire reporting annually only in the 
following three circumstances: 1) If the 
QDOT directly owns foreign real estate 
on the last day of the year and one of 
the bank, bond, or letter of credit secu- 
rity requirements (discussed below) are 
not met; 2) if the principal residence 
exclusion applies (under which the 
value of the principal residence, not in 
excess of $600,000, may be excluded for 
certain security requirements); or 3) if 
the QDOT is treated as owning on the 
last day of the year any foreign real 
property by reason of certain “look- 
through” rules. 

© Collection of Deferred Estate Tax 

It is with respect to the collection of 
deferred estate tax that the new regu- 
lations contain the most substantial 
modifications."* The 1993 proposed 
regulations imposed additional QDOT 
qualification requirements to ensure 
collection of the estate tax upon the oc- 
currence of a taxable event. These re- 
quirements were more onerous in cases 
where the fair market value of the 
QDOT assets at the time of death ex- 
ceeded $2 million. In that event, the 
trust instrument had to require that at 
least one trustee be a U.S. bank (as de- 
fined in IRC §581) or that the trustee 
furnish a bond or security to the IRS 
equal to 65 percent of the fair market 
value of the trust corpus (determined 
as of the date of the decedent’ s death)."” 
With respect to QDOTs with assets of 
$2 million or less on the date of the 
decedent’s death, the proposed regula- 
tions exempted the QDOT from this 
bank or bond requirement only if the 
trust instrument required that no more 
than 35 percent of the fair market value 
of the trust assets (as redetermined on 
the last day of each taxable year) con- 
sist of real property located outside of 
the United States. Moreover, in the 
event that these bonding or security 
provisions were not followed by the 
trustee, the trust instrument had to 
provide that all tangible and intangible 
personal property had to be physically 
located in the United States at all times 
during the term of the trust. 

The new temporary regulations at- 
tempt to further balance the gov- 
ernment’s interest in ensuring tax col- 
lection against the burdens imposed on 
a QDOT (including the expense of se- 
curing a bond, paying institutional 
trustees’ fees, or determining the value 
of the trust assets on an annual basis). 
The temporary regulations have re- 


tained the $2 million mark as the 
threshold for the stricter security re- 
quirements. With respect to QDOTs 
with assets in excess of $2 million, the 
regulations now permit a U.S. branch 
of a foreign bank to satisfy the bank 
trustee requirement, as long as the 
trust instrument names at least one 
U.S. trustee to serve as co-trustee of the 
QDOT at all times during the adminis- 
tration of the QDOT. Also, the alterna- 
tive form of compliance, posting a bond, 
has been modified to include the post- 
ing of a letter of credit (and allows such 
letter to be issued by a bank defined in 
IRC §581 or a U.S. branch of a foreign 
bank). 

With respect to QDOTs with assets 
not exceeding $2 million, the procedure 
whereby the trust instrument must ei- 
ther comply with the alternative re- 
quirements for larger trusts or provide 
that no more than 35 percent of the fair 
market value of the trust assets may 
be invested in non-U.S. situs real prop- 
erty has largely remained intact. How- 
ever, in a fairly significant concession, 
the new regulations have eliminated 
the requirement that all personal prop- 
erty, whether tangible or intangible, 
must be physically located in the United 
States. Moreover, the Treasury has 
further loosened the collection mecha- 
nism by allowing the value attributable 
to the surviving spouse’ s principal resi- 
dence (up to $600,000) to be excluded 
for purposes of determining whether 
the $2 million threshold has been ex- 
ceeded.® 


Conclusion 

The new regulations offer some ad- 
ditional flexibility when incorporating 
a QDOT into an estate plan. Bear this 
issue in mind at the initial client con- 
ference so that the first time that you 
learn that one or both spouses are not 
U.S. citizens does not occur at the will 


signing. 


1 “(Tyhe chief fault with most estate plans 
is that they are based upon incomplete facts 
and that emphasis is wrongly placed; insuf- 
ficient attention is given to those things 
which in human affairs ought to come first.” 
J. Farr & J. Wricut, AN Estate PLANNER’S 
HanpbBook 2 (4th ed. 1979). 

? The federal estate taxation of a nonresi- 
dent, noncitizen is beyond the scope of this 
article. 

3 T.R.C. §2523(i) (all statutory references 
are to the Internal Revenue Code of 1986, 
as amended, unless otherwise indicated and 
all “regulation” references are to the Trea- 


sury Regulations thereunder). Although the 
liberalized $100,000 threshold allows non- 
U.S. citizens some breathing room in mak- 
ing interspousal transfers, care must be 
taken not to exceed this threshold, even 
when property is simply being retitled. 

*1.R.C. §2056(d)(1)(B) and Treas. Reg. 
§25.2523(i)-2. It should be noted that this 
rule applies if the surviving spouse is a non- 
citizen, regardless of whether the first-to-die 
spouse is a citizen, a resident alien, or a non- 
resident alien. 

5 T.R.C. §2056. 

® This is not to suggest that there are no 
other exceptions to the general disallowance 
of the marital deduction for property trans- 
fers to non-U.S. citizens. For example, the 
marital deduction will be allowed if a resi- 
dent spouse becomes a U.S. citizen before 
the estate tax return is filed or if an estate 
tax treaty provides otherwise. See I.R.C. 
§2056(d)(4); Treas. Reg. §20.2056A-1(b); and 
Treas. Reg. §20.2056A-1(c). However, this 
article focuses on QDOTs because they re- 
main the principal estate planning strategy 
for non-U.S. citizens. 

7 Such election must be made within one 
year after the time prescribed by law (includ- 
ing extensions) for filing such return. I.R.C. 
§2056A(d). 

8 T.D. 8612 and 8613. Most of the new 
regulations, which largely tracked the 1993 
proposed regulations, were issued as final 
regulations, to be effective Aug. 22, 1995, and 
to apply to decedents dying and gifts made 
after Aug. 22, 1995. Some of the regulations, 
which address the security requirements to 
ensure the collection of estate tax, Treas. 
Reg. §20.2056A-2(d), were substantially 
modified and therefore were reissued as pro- 
posed and temporary regulations. These pro- 
posed and temporary regulations are also 
effective Aug. 22, 1995, however they apply 
to estates of decedents dying after Feb. 19, 
1996. 

® See, e.g., Donald L. Siegler, A QDOT Can 
Save Marital Deduction for Non-US. Citi- 
zen Surviving Spouses, 4 J. of Int. TAXATION 
540 (1993). 

10 Treas. Reg. §20.2056A-1(c). 

" Treas. Reg. §20.2056A-2(a) A trust is 
“maintained” in the United States if the 
records of the trust, or copies, are kept in 
this country. 

2 Treas. Reg. §20.2056A-3(c). 

18 Treas. Reg. §20.2056A-4. 

14 See, e.g., Leslie J. Barnett, Qualified Do- 
mestic Trusts—Proposed Regulations Fill the 
Gaps, 67 F1a. B.J. 83 (June 1993). 

6 Treas. Reg. §20.2056A-2T(d)(3). Under 
the “look-through” rule, all assets owned by 
a corporation or a partnership in which the 
QDOT has an interest are deemed owned 
directly by the QDOT (to the extent of the 
QDOT’s pro rata share of the assets of the 
corporation or partnership) if the QDOT 
owns more than a 20 percent interest in such 
an entity with 15 or fewer shareholders or 
partners. Treas. Reg. §20.2056A- 
2T(d)(1)Gi)(B). 

16 As indicated earlier, because of the ex- 
tent of the modifications to the mechanisms 
designed to ensure collection of the deferred 
estate tax, these regulations have been re- 
vised and reissued as proposed and tempo- 
rary regulations. 


17 L.R.C. §581 provides that the term “bank” 
means a bank or trust company incorporated 
and doing business under the laws of the 
United States, of any state, or the District 
of Columbia. 

18 This modification should enable domes- 
tic brokerage companies to provide for cus- 
tody of foreign securities outside of the 
United States to facilitate sale of the secu- 
rities. 

19 Treas. Reg. §20.2056A-2T(d)(1)(iii). The 
regulations also provide that the value of the 
principal residence up to an aggregate value 
of $600,000 may be excluded for purposes of 
determining the amount of the bond or let- 
ter of credit (if required). Note, however, that 
for purposes of determining whether the 35 
percent foreign real property threshold has 
been exceeded, the value of the principal 
residence will still be included. 
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ENVIRONMENTAL AND LAND USE LAW 


Biomedical Waste Regulation 


he term “biomedical waste” 
conjures up images of 
needles washing up on the 
shores of New Jersey or 
Florida. But biomedical waste, referred 
to simply as “medical waste” in many 
other states, includes any potentially 
infectious waste generated by the medi- 
cal industry, and its management, treat- 
ment, and disposal are increasingly im- 
portant to Floridians. Florida generates 
approximately 50,000 tons of biomedi- 
cal waste each year.’ Ninety-two per- 
cent of that amount is generated by hos- 
pitals and physicians, and the remain- 
der by nursing homes, veterinarians, 
laboratories, dentists, and others.” This 
waste must be treated to remove its in- 
fectious character before it can be dis- 
posed. Recently Florida has taken sig- 
nificant strides toward the safe 
regulation of biomedical waste. 


Background 

Biomedical waste is defined in 
Florida as “any solid or liquid waste 
which may present a threat of infection 
to humans.”® The term, formerly re- 
ferred to as “biohazardous waste,” in- 
cludes human tissue and body parts, 
human blood and blood products, and 
human body fluids.* The term also in- 
cludes discarded disposable “sharps,” 
such as needles, scalpels, and blades 
that are capable of breaking the skin 
when handled, and also includes labo- 
ratory waste and veterinary waste that 
contain human-disease-causing 
agents.® The potential threat to human 
health from infection is the aspect of 
biomedical waste that is regulated. Oth- 
erwise, biomedical waste is merely solid 
waste and, unless mixed with hazard- 
ous materials, typically shares nothing 
in common with “hazardous waste,” 
which is subject to more stringent regu- 
lation. 


in Florida 


The legislature has 
developed a 
comprehensive 
regulation of 
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management, 
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biomedical waste 
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Because of the potential for the 
spread of infection, the management of 
biomedical waste is specifically regu- 
lated under Florida Statutes. Before 
1988, the Department of Environmen- 
tal Regulation (DER) minimally regu- 
lated such waste as “infectious waste.” 
The Solid Waste Act of 1988 substan- 
tially revised the regulation of this 
waste.® This revision was followed by 
incidents in New Jersey and northwest 
Florida where needles were observed 
washing up on the beaches. First, the 
legislature renamed the waste “bio- 
hazardous waste.”’ Second, the Depart- 
ment of Health and Rehabilitative Ser- 
vices (HRS) was given joint regulatory 
authority with DER, which later was 
merged with the Department of Natu- 
ral Resources, to form the current De- 
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partment of Environmental Protection 
(DEP). The legislature directed these 
two agencies to coordinate regulation 
and enforcement through an inter- 
agency agreement and to adopt rules 
regulating biomedical waste manage- 
ment.® 


The Regulatory Framework 
The 1988 Legislature divided the 
regulation of biomedical waste between 
DER and HRS based upon whether the 
regulated management was “onsite” or 
“offsite.” “Onsite” activity takes place 
at the generating facility.® As of 1996, 
HRS has authority to regulate onsite 
packaging, storage, treatment, and dis- 
posal of biomedical waste. DEP regu- 
lates the transport and all offsite man- 
agement of the waste. DEP also has 
authority over both onsite and offsite 
biomedical waste incinerators. In 1989, 
DEP was directed to implement a sys- 
tem for tracking the amounts and dis- 
position of biomedical waste.’® Both 
HRS and DEP have adopted rules to 
implement their statutory mandates." 
All biomedical waste generators gen- 
erating greater than 25 pounds per 
month must receive an annual permit 
from HRS.” Biomedical waste is typi- 
cally treated to remove its infectious 
potential before it is disposed. There are 
several standard methods of treatment: 
Incineration, steam treatment, and 
chemical disinfection are most common. 
Treatment may take place either onsite 
or offsite. Many hospitals have their 
own onsite treatment facilities, but sev- 
eral, like smaller generators, contract 
with transporters to haul the waste to 
an offsite facility, typically an autoclave 
or incinerator. The generator is re- 
quired to segregate sharps into impen- 
etrable containers, and all biomedical 
waste must be placed in red bags which 
meet national American Society of Test- 


3 

3 
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ing and Materials standards."* These 
bags must bear the international bio- 
hazard symbol and be prominently la- 
belled as “biomedical waste.” In order 
to track the waste, containers must be 
labelled to identify the generating fa- 
cility, and quantities must be weighed 
at the generator and upon arrival at the 
treatment facility.° Transporters must 
register annually with DEP.* Storage 
is allowed onsite for a maximum of 30 
days or at a permitted storage facility.’ 

Treatment facilities, whether onsite 
or offsite, must undergo testing upon 
startup and every 40 hours of operation 
in order to demonstrate effectiveness at 
disinfecting the waste.'® Standards for 
efficacy of treatment are set by HRS 
rules, which specify types and numbers 
of organisms which must be killed by 
the treatment process. A demonstration 
of efficacy is achieved by a Log 4 kill 
(99.99%) of the specified test organ- 
isms.” 


Trade Secrets 

Because Florida generates over 
50,000 tons of potentially infectious bio- 
medical waste each year, protection of 
trade secret information is important 
to companies who design and sell prod- 
ucts to remove the threat of infection 
from that waste. Protection of these 
trade secrets encourages the develop- 
ment of new products which reduce the 
threat from this waste. Trade secret 
information is submitted to HRS and 
DEP, which review such information in 
the exercise of their respective regula- 
tory authority. 

Florida has a very broad public 
records law found in F‘S. Ch. 119, which 
preserves the public’s access to state 
records. F.S. §403.73 provides for pro- 
tection from disclosure of trade secret 
information submitted to DEP with re- 
gard to solid waste disposal including 
biomedical waste. The person submit- 
ting trade secret information must re- 
quest that DEP keep the information 
confidential and explain the basis for 
the claim of trade secret. DEP in turn, 
subject to notice and opportunity for 
hearing, must determine whether the 
information claimed to be a trade se- 
cret is or is not a trade secret. 

When the Florida Legislature in 1988 
delegated to HRS the regulation of bio- 
medical waste at generating facilities, 
it did not expressly extend the trade 
secret provision in DEP’s enabling stat- 
ute to HRS. Thus, a “glitch” existed that 


arguably would have permitted infor- 
mation submitted to the DEP and HRS 
to be protected by DEP but not HRS. 
DEP and HRS work closely together 
regarding the regulation of biomedical 
waste and through an interagency 
agreement ensure maximum efficiency 
in coordinating, administering, and 
regulating biomedical waste. In order 
to carry out their respective duties, the 
agencies must share trade secret infor- 
mation and retain the confidentiality of 
the information received. In recognition 
of this glitch, the 1995 Florida Legisla- 
ture created F.S. §381.83, which pro- 
vides an exemption from disclosure for 
records, reports, or information ob- 
tained by HRS related to biomedical 
waste. The legislature also conformed 
F.S. §403.73 to make it virtually iden- 
tical to F.S. §381.83. 

The trade secrets and confidentiality 
provision found at F\S. §381.83 provide 
that records or information obtained 
from any person is available to the pub- 
lic except upon a showing satisfactory 
to HRS by the person from whom the 
information is obtained that such 


records or parts thereof contain trade 
secrets as defined in FS. 
§812.081(1)(c).” Any such trade secrets 
are confidential and exempt from dis- 
closure under art. I, §119.07(1) and 
§24(a) of the Florida Constitution. 
When submitting such information to 
the HRS, the person must request it be 
kept confidential and inform the HRS 
of the basis of the claim of trade secret. 
HRS then, subject to notice and oppor- 
tunity for a hearing, must determine 
whether the information claimed to be 
a trade secret is or is not. The trade 
secret may be disclosed to authorized 
representatives of HRS or to other gov- 
ernmental entities for them to perform 
their duties, but such authorized rep- 
resentatives or other governmental en- 
tities must keep such information con- 
fidential. Anyone involved in a pro- 
ceeding to determine the confidential- 
ity, including the hearing officer, judge, 
or justice, must retain the confidenti- 
ality of any trade secret information 
revealed at the proceeding. F.S. §381.83. 

In passing the trade secret amend- 
ment, the legislature determined that 
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it was a public necessity that trade se- 
cret information obtained by HRS as 
well as DEP be held confidential and 
exempt. Otherwise, companies that pro- 
duce waste treatment and disposal pro- 
cesses for biomedical waste might be 
hesitant to develop and market new 
products in Florida, to the detriment of 
the public. Such companies would have 
little incentive to invest and create new 
treatment formulas or processes if a 
competitor could gain access to the in- 
formation and reap benefits from that 
company’s trade secrets. The House of 
Representatives Committee on Govern- 
mental Operations found that, “[P]ro- 
tection of such trade secrets would en- 
courage, for example, the creation of 
innovative, potentially more effective 
treatment processes and thereby pro- 
mote the public health and safety.”” 
Conforming the trade secrets laws of 
HRS to those of DEP has benefited the 
public in the manner intended by the 
legislature and will enable further de- 
velopment and utilization of biomedi- 
cal waste alternative treatment and 
disposal products in the State of 
Florida, thereby reducing the potential 
for infection and environmental prob- 
lems. 


Alternatives 

Recent changes have occurred in the 
methods and technology of treatment 
of biomedical waste. The traditional 
method of dealing with biomedical 
waste has been incineration. Under 
that method, waste is packaged in red 
bags, marked “biomedical waste,” and 
transported to an incineration facility, 
where it is burned to destroy any infec- 
tious agents which may be present. 
Tighter regulation of incinerators un- 
der the Clean Air Act Amendments of 
1990 has made this method more ex- 
pensive, contributing to increasing 
health care costs. Moreover, the pack- 
aging and transportation of the waste 
to the incineration facility increases the 
time during which a person may become 
exposed to the infectious agents, includ- 
ing hospital or other generator staff.” 
Indeed, the Florida Legislature, re- 
sponding to public concern over bio- 
medical waste incineration, in 1992 
enacted a moratorium on the construc- 
tion of any new biomedical waste incin- 
erators in the state.” The moratorium 
was set to expire in October 1994, but 
in 1994 the legislature extended the 
moratorium until October 1, 1996. The 


As an alternative to 
incineration, many 
new treatment 
methods and 
products have been 
developed that 
render biomedical 
waste noninfectious 
at or near the point 
of generation 


moratorium was not extended by the 
1996 Legislature and will expire on that 
date. 

As an alternative to incineration, 
many new treatment methods and 
products have been developed that ren- 
der biomedical waste noninfectious at 
or near the point of generation. The 
treatment technologies include micro- 
waving, chemical disinfection, and so- 
lidification. These technologies are typi- 
cally designed to be used onsite at the 
generating facility. Some are designed 
to be mobile, enabling them to travel to 
several generating facilities to perform 
onsite treatment, avoiding the need to 
transport the waste to a treatment fa- 
cility. New products such as disposable 
surgical clothing are designed to “dis- 
solve” in water.” Increased use of these 
products should protect the health of all 
persons who may come into contact with 
the waste after it is generated, includ- 
ing waste handlers at the hospital or 
other generating facility, by reducing 
the amount of handling needed prior to 
treatment of the waste. 

The 1996 Legislature recognized the 
shift in biomedical waste regulation 
toward a focus on protection of health 
with the passage of CS/HB 153. The 
legislature, along with HRS and DEP, 
saw an opportunity to streamline gov- 
ernment and avoid duplicative regula- 
tion, through the combination of func- 
tions under one agency. CS/HB 153 
consolidates most of the regulation of 
biomedical waste within HRS, without 
compromising the protection of the pub- 
lic health. 

Overall, CS/HB 153 shifts the pri- 
mary regulatory responsibility for bio- 
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medical waste from DEP to HRS,” and 
essentially eliminates the onsite versus 
offsite distinction present in the stat- 
utes since 1988. First, the legislation 
transfers the registration and regula- 
tion of transporters of biomedical waste 
from DEP to HRS. HRS is given per- 
mitting authority over all generators, 
storage facilities, and treatment facili- 
ties, except for incinerators. Permits for 
incinerators will continue to be issued 
by DEP, whether they are onsite or 
offsite. HRS permits are limited to five 
years in duration and a maximum fee 
of $400. HRS is authorized to stream- 
line permitting by combining permits 
for generating facilities which also treat 
or store biomedical waste. The legisla- 
tion also engrafts the procedure for 
transfer of storage and treatment per- 
mits from the DEP statutes.”” HRS may 
also develop a simplified permitting 
procedure for public sharps collection 
programs. 

CS/HB 153 clarifies that HRS has the 
exclusive authority to establish efficacy 
standards for the treatment of biomedi- 
cal waste. Because of the expertise of 
HRS in health-related regulation, DEP 
had in practice adopted the HRS stan- 
dards into its rules, although it was not 
required to do so.” The legislation also 
transfers authority to HRS to imple- 
ment a system of tracking biomedical 
waste from the generator to the treat- 
ment or incineration facility.” 

DEP retains authority to regulate 
environmental impacts of treatment or 
disposal, if any. CS/HB 153 also re- 
quires HRS and DEP to create an in- 
teragency agreement under which DEP 
may continue to issue permits for offsite 
treatment facilities. Under the agree- 
ment, HRS will review the permits to 
be issued by DEP for matters within its 
jurisdiction, such as treatment efficacy, 
the permits will be consolidated with 
other DEP-issued permits where pos- 
sible for the purpose of streamlining, 
and the two agencies will consolidate 
inspections to avoid duplication. Fi- 
nally, the legislation removes most ref- 
erences to biomedical waste in F.S. Ch. 
403, except those dealing with incinera- 
tion. A public notice provision upon ap- 
plication to construct or renovate a bio- 
medical waste incinerator remains in 
the law. 

Under CS/HB 153, HRS and DEP will 
engage in rulemaking to effect the 
transfer of the appropriate DEP rules 
to HRS. Rules of each department will 
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continue in effect and be enforceable 
during the transition. Further, permits 
or transporter registrations issued by 
DEP will remain in effect until expira- 
tion, at which time they will be renewed 
with HRS according to its rules. Renew- 
als of DEP-issued permits or registra- 
tions will be considered renewals by 
HRS for purposes of the Administrative 
Procedure Act requirements.” 


Conclusion 

As Florida’s population grows and the 
medical arts flourish, safe, cost-effective 
methods of handling biomedical waste 
are imperative. The Florida Legisla- 
ture, in conjunction with DEP, HRS, 
and the regulated community, has de- 
veloped a comprehensive program of 
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regulation of biomedical waste which 
ensures that the public interest is 
served by protecting public health from 
the threat of infection via the manage- 
ment, treatment, and disposal of bio- 
medical waste.U 
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pplicants for judgeships 
must complete an applica- 
tion that is reviewed by 
. the judicial nominating 
commission. The form contains ques- 
tions concerning an applicant’s illnesses 
which violate the Americans With Dis- 
abilities Act. So, based on cases chal- 
lenging similar inquiries on bar appli- 
cations, Judge Daniel T.K. Hurley 
recently enjoined the JNC from asking 
these broadly worded questions about 
mental and physical illness.! Because 
there has been no finding that “ ‘cer- 
tain severe mental or emotional disor- 
ders may pose a direct threat to public 
safety,’ ”? Judge Hurley prohibited the 
JNC from asking the questions and also 
banned release of confidential medical 
information. 

Judge Hurley was correct that the 
ADA‘ prevents inquiry into an 
applicant’s mental illnesses. Unfortu- 
nately, however, he adopted a Texas 
court’s erroneous assertion that “some 
inquiry into past diagnosis and treat- 
ment of specified mental illnesses was 
necessary to provide ‘the best informa- 
tion available with which to assess the 
functional capacity of the individual.’”® 
This conclusion is puzzling. The courts 
acknowledge the real issue is “func- 
tional capacity,” rather than disability, 
but persist in permitting questions 
about illness. Instead, inquiries should 
be about conduct, which, although not 
perfect, is the best predictor of behav- 
ior.. 


The JNC and ADA 

Florida judges are generally elected, 
but when a vacancy occurs between 
elections, the Governor appoints an in- 
dividual to complete the term. The JNC 
recommends at least three applicants 
who meet all requirements,® including 
fitness.’ It is true that, as “gate keep- 
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ers” of this route to a judicial seat, the 
JNC strives to attract the best appli- 
cants, carefully scrutinize them, and 
nominate “only the most qualified.” 
However, in its commendable zeal to 
eliminate unfit candidates, the JNC has 
fallen victim to common misconceptions 
and confused disabilities with impair- 
ment. 

The ADA was enacted to overcome 
exactly this type of discrimination. 
Questions concerning history of illness 
violate the ADA because they are based 
on myths and prejudices against per- 
sons with disabilities. These inquiries 
are not required to fulfill the JNC’s 
“paramount goal” of protecting the pub- 
lic? because presence of even a serious 
disability does not necessarily affect a 
person’s job performance.” 


Doe v. Judicial Nominating 
Commission for the 15th 
Judicial Circuit 

At the direction of the Governor, the 
JNC for the 15th Judicial Circuit" ini- 
tiated a search to fill a circuit court va- 
cancy. A Palm Beach lawyer, who had 
been a member of The Florida Bar for 
the previous 20 years, responded. How- 
ever, based on a history of various men- 
tal, physical, and emotional conditions, 
the lawyer objected to inquiries on the 
application about illnesses, and sought 
injunctive and declaratory relief, claim- 
ing these questions violate the ADA. 

Judge Hurley agreed. Acknowledg- 
ing that the ADA was enacted to pre- 
vent discrimination based on disability, 
he held the act prohibited inquiries into 
an applicant’s history of disabilities.” 

The judge had little difficulty reject- 
ing the JNC’s standing and Tenth 
Amendment arguments. However, the 
JNC convinced Judge Hurley that the 
act permits some inquiry into an 
applicant’s disability based on a judge’s 
“tremendous power, the exercise of 
which requires a wide range of cogni- 
tive skills and physical endurance.”"* 
The JNC is correct that a judge has “tre- 
mendous power” and thus requires “a 
wide range of cognitive skills and physi- 
cal endurance.” But the JNC is wrong 
when it claims questions about an 
applicant’s history of mental illness are 
necessary to determine qualifications to 
be a judge. 

Because this is a case of first impres- 
sion, Judge Hurley relied on bar appli- 
cant cases from various jurisdictions 
which apparently applied the ADA but 
rejected an absolute prohibition on all 
inquiries into an applicant’s health."*In 
Florida, the Board of Bar Examiners 
had voluntarily changed its questions 
after a federal district court judge held 
plaintiffs stated a claim under the 


= 
¥ 


ADA.” Unfortunately, these changes 
are inadequate because applicants are 
still required to reveal history of cer- 
tain mental illnesses. Affirmative re- 
sponses trigger further questions and 
possible subsequent investigation. 
These additional burdens placed on 
qualified applicants represent discrimi- 
nation under the ADA, even if a license 
to practice is ultimately granted.'* 

Judge Hurley conceded unnecessary 
“forced disclosure of information relat- 
ing to disabilities” is discrimination “be- 
cause it screens out, or tends to screen 
out, persons with disabilities by impos- 
ing disproportionate burdens on 
them.”” He correctly determined the 
disputed questions have “no reasonable 
relationship to job performance,” but 
then mistakenly concluded some in- 
quiry into disabilities is justified. How- 
ever, because questions about disabili- 
ties violate the ADA, imposing a burden 
on the disabled “by requiring them to 
make public disclosure of irrelevant 
present, past or perceived disabilities,” 
they must be eliminated. 

The problem is actually worse for ju- 
dicial applicants. The Florida Consti- 
tution provides public access to their 
records.” Even if the JNC could legiti- 
mately collect the information, this pub- 
lic access requirement is directly con- 
trary to the ADA which specifically 
mandates responses to legitimate medi- 
cal inquiries must be maintained in a 
separate, confidential file, available 
only to limited personnel.”! By gather- 
ing information about disabilities, the 
JNC climbs firmly onto the horns of a 
dilemma: Comply with the Florida Con- 
stitution and violate the ADA by releas- 
ing confidential medical information or 
comply with the ADA and violate the 
state Constitution by keeping the infor- 
mation in a separate, private file.” Of 
course, the Supremacy Clause of the 
U.S. Constitution compels states to 
comply with federal law.”* But, simply 
by not requiring the information, the 
JNC could protect itself from this 
Hobson’s choice.” 

The public undoubtedly has a right 
to information concerning a judicial 
applicant’s fitness. But, although Judge 
Hurley did not go far enough, he did 
enjoin use of the present questions be- 
cause he recognized the public has no 
right to private medical information not 
shown to affect an individual’s ability 
to function.* Judge Hurley also re- 
tained jurisdiction for expedited review 


if redrafted questions are challenged. 


What’s Next? 

The JNC will probably model its new 
inquiries on revised Florida bar appli- 
cation questions. Although these ques- 
tions seem to be an improvement, they 
continue to miss the point. Instead of 
rewriting the inquiries to focus solely 
on behavior, bar examiners limited 
questions in two ways. First, rather 
than ask about counseling for any men- 


tal or emotional problems, they re- 
stricted inquiries to diagnosis or treat- 
ment for an enumerated list of mental 
illnesses and certain conditions specifi- 
cally excluded from ADA protection. 
Second, they narrowed inquiries to 
mental illnesses or hospitalization dur- 
ing the previous 10 years.” 

These choices are particularly ironic 
in light of previous Supreme Court con- 
cessions that “[t]here is no precise list 
of medical conditions that may affect a 
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person’s fitness to practice law and no 
uniformity among people who suffer 
from these conditions.””’ The court also 
objected to time limitation which, it 
claimed, “could preclude the Board trom 
obtaining vitally relevant informa- 
tion.”” 

The restricted questions are an im- 
provement because fewer people are 
forced to reveal private medical infor- 
mation. However, the new questions 
still violate the ADA.” There is no evi- 
dence that even serious mental illness 
necessarily impairs ability to function.” 
Moreover, time limitations are not re- 
sponsive to the real issue which is im- 
pairment. The important question is not 
how long ago the applicant had the dis- 
ability but whether the disability im- 
paired the applicant’s ability to perform 
essential job functions, and if so, 
whether the impairment is likely to con- 
tinue or recur.*! Of course, even absent 
a time limited question, the JNC should 
be more concerned about recent or re- 
petitive functional impairments than 
distant or single incidents. 

The JNC should avoid the bar exam- 
iners’ mistakes and limit their ques- 
tions to behavior. The objection to a 
similar restriction for bar applicants— 
that many are simply too young to have 
sufficient employment histories for use- 
ful evaluation**—obviously does not 
apply to judicial applicants. With few 
exceptions, to be otherwise qualified for 


Inquiries concerning 
an applicant’s job 
history should reveal 
ability to function in 
a stressful work 
environment for a 
substantial time 
period 


a judicial seat, applicants must have 
been a member of The Florida Bar for 
at least the preceding five years.* This 
means inquiries concerning an 
applicant’s job history should reveal 
ability to function in a stressful work 
environment for a substantial period of 
time. 


Conclusion 

The best predictor of behavior is past 
conduct. Indeed, in the few cases where 
mental illness might have played a role 
in the applicant’s rejection, questions 
and answers about mental illnesses 
actually seemed to be superfluous. The 
applicant’s previous bizarre behavior— 


Have you ever been disbarred, sus- 
pended, or had any disciplinary action 
taken against you by The Florida Bar 
or any other bar? If so, explain fully 
the circumstances. 

Have you ever had a grievance filed 
against you by a client, another law- 
yer, a judge, or anyone else? If so, ex- 
plain fully the circumstances. 

Have you ever filed a grievance 
against another lawyer or a judge or 
a lawsuit against a client?® If so, ex- 
plain fully the circumstances. 

Have you ever been absent from a 
job for more than 10 consecutive work 
days, other than regularly scheduled 
vacations? If so, explain fully the cir- 
cumstances. 

Have you ever been fired from, 
asked to leave, or had disciplinary 
action taken against you in any job? 
If so, explain fully the circumstances. 


Suggested Questions for JNC Applicant 


Have you ever received a profes- 
sional license other than to practice 
law? If so, have you ever been disci- 
plined or had any action taken against 
that license? If so, explain fully the cir- 
cumstances. 

Have you ever been evicted or asked 
to leave a place where you live? If so, 
explain fully the circumstances. 

Have you ever been absent from 
school for more than 30 consecutive 
days, other than regularly scheduled 
vacations? If so, explain fully the cir- 
cumstances. 

Have you ever had any blackouts or 
periods of intoxication associated with 
alcohol or any other drug within the 
past year?**If so, explain fully the cir- 
cumstances. 

Have you ever been arrested for 
D.U.I.? If so, explain the circum- 
stances fully, including the outcome.” 
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whether a manifestation of disability or 
something else—should have been suf- 
ficient to alert bar examiners to poten- 
tial problems.** Therefore, the JNC 
should rewrite questions to comply with 
the ADA and ask about behavior fore- 
shadowing potential incapacity to per- 
form essential job functions of a judge. 

The boxed questions at the bottom of 
this page are only intended to substi- 
tute for inquiries about illness. The 
board could—and should—continue to 
ask about other aspects of an applicant’s 
background which might indicate the 
applicant is not fit to be a judge. 

Of course, because a judicial appli- 
cant must be a member of The Florida 
Bar, the applicant has already been 
through a rigorous investigation. Nev- 
ertheless, it is certainly appropriate for 
the JNC to inquire into an applicant’s 
continuing fitness. 


1 See generally Doe v. The Judicial Nomi- 
nating Commission for the Fifteenth Judi- 
cial Circuit of Florida, No. 75-8625, 1995 
U.S. Dist. LEXIS 17251 (S.D. Fla. Nov. 13, 
1995). Judge Hurley objected to JNC inquir- 
ies about physical and mental diseases. But, 
because there were no cases directly on 
point, he looked to cases challenging bar 
application questions as precedent. Most bar 
applications only ask about mental illnesses, 
which may explain why his analysis focused 
on mental disorders. 

2 Id. at *20, quoting Clark v. Virginia 
Board of Bar Examiners, 880 F. Supp. 430, 
446 (E.D. Va. 1995). 

3 Td. at *33. 

4 42 U.S.C. §12101, et seq. 

5 Doe, 1995 U.S. Dist. LEXIS 17251, at *9, 
quoting Applicants v. Texas State Board of 
Law Examiners, No. A 93 CA 740 SS, 1994 
WL 776693, *7 (W.D. Tex. Oct. 11, 1994). 

6 The Florida Constitution requires nomi- 
nations be made within 30 days unless the 
Governor extends the time, for a period not 
to exceed 30 days. Fa. Const. Art. V, §8. 

7 The Uniform Rules define fitness to in- 
clude “personal attributes such as integrity, 
sobriety, moral conduct, competency, and 
expertise; and judicial attributes such as 
patience, decisiveness, industry, and ability 
to handle judicial power.” Doe, 1995 U.S. 
Dist. LEXIS 17251, at *3, quoting Uniform 
Rules of Procedure for Circuit Judicial Nomi- 
nating Commissions §IV. 

5 Id. at *16. 

Id. 

10 Phyllis Coleman & Ronald A. Shellow, 
Fitness to Practice Law: A Question of Con- 
duct, Not Mental Illness, 68 Fia. B.J. 71 (May 
1994). 

11 The Florida Constitution provides for “a 
separate judicial nominating commission 
... for the supreme court, each district court 
of appeal, and each judicial circuit for all 
trial courts within the circuit.” Fa. Const. 
art. V, § 11(d). The Constitution also requires 
JNCs at each level establish uniform rules 
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of procedure. Id. 

2 The ADA prohibits pre-employment in- 
quiries about an applicant’s disability. How- 
ever, the act permits employers to extend 
conditional offers of employment in limited 
situations. The employer may only inquire 
about disabilities and make an offer contin- 
gent upon medical examinations if 1) exami- 
nations are required for all beginning em- 
ployees, and 2) information obtained is 
confidential, except under very restricted cir- 
cumstances. 42 U.S.C. §12112(d)(3). 

For a thought-provoking analysis of the 
ADA’s applicability to the JNC, see Jona 
Goldschmidt, Merit Selection: Current Sta- 
tus, Procedures, and Issues, 49 U. Mua. L. Rev. 
1, 58-65 (1994). Ms. Goldschmidt identifies 
and discusses the difficulty in attempting to 
impose this pre- and post-employment offer 
construct onto the JNC process. Id. at 62- 
65. 

13 Doe, 1995 U.S. Dist. LEXIS 17251, at 
*14-15. 

4 See, e.g., Clark v. Virginia Board of Bar 
Examiners, 880 F. Supp. 430 (E.D. Va. 1995); 
Applicants v. The Texas State Board of Law 
Examiners, 1994 WL 776693 (W.D. Tex. 
1994). 

18 Ellen S. v. The Florida Board of Bar Ex- 
aminers, 859 F. Supp. 1480, 1492-93 (S.D. 
Fla. 1994). 

16 Td. at 1494. 

17 Doe, 1995 U.S. Dist. LEXIS 17251, at *29. 

18 Id. at *31. 

4d. 

2 The Florida Constitution provides that, 
except for deliberations, JNC records and 
proceedings shall be open to the public. Fa. 
Const. art. V, §11(d). 

21 42 U.S.C. §12112(3)(B) (1993). 

22 The JNC might claim that an applicant 
places his or her mental fitness at issue 
when he seeking a judicial seat. In fact, the 
Florida Supreme Court was persuaded by a 
similar argument in a bar applicant case. 
Florida Board of Bar Examiners Re: Appli- 
cant, 443 So. 2d 71,77 (Fla. 1983). The court 
initially rejected an invasion of privacy 
claim. Even if the questions must satisfy 
strict scrutiny, the court said, the board dem- 
onstrated a compelling state interest in pro- 
tecting the public and these inquiries were 
the least intrusive means. However, because 
mental illness does not necessarily affect fit- 
ness—and thus the questions were not the 
least intrusive means—this case was prob- 
ably wrong when it was decided. Subsequent 
passage of the ADA places the conclusion 
further in doubt. 

The court also denied that the inquiries 
violate the Florida psychotherapist-patient 
privilege. “[I]t is the applicant himself who 
places his mental and emotional fitness as 
well as his educational fitness in issue” when 
he files for admission to the bar. Jd. 
“{C]ommunications relevant to an issue of 
the mental or emotional condition of the 
patient’ ” where he asserts a condition as 
part of his claim are not privileged. Jd. at 
76-77, quoting Fa. Stat. §90.503 (1981). The 
JNC is correct that applicants place their 
fitness at issue by seeking a judgeship. How- 
ever, absent evidence that presence of men- 
tal illness impairs ability to perform essen- 
tial job functions, the applicant has not 


“relie[d] upon the condition as an element 
of his claim.” 

*3'U.S. Const. art. VI. 

* The Florida Constitution provides for a 
right of access to public records, “except with 
respect to records exempted pursuant to this 
section or specifically made confidential by 
this Constitution.” Fia. Const. art I, §24. 
There is nothing in this section that prevents 
disclosure. 

However, an argument might be made 
under art. I, §2 which provides “[n]o person 
shall be deprived of any right because of. . . 
physical handicap.” Jd. at art. I, §2. Current 
medical knowledge establishes that no 
bright line between physical and mental ill- 
ness exists. Mental illnesses frequently 
cause physical symptoms and physical dis- 
eases often mimic mental illnesses. Phyllis 
Coleman & Ronald A. Shellow, Ask About 
Conduct, Not Mental Illness: A Proposal for 
Bar Examiners and Medical Boards to Com- 
ply with the ADA and Constitution, 20 J. 
Leais. 147 (1994) (hereinafter Conduct, Not 
Mental Illness). Consequently, this section 
also arguably prohibits imposing additional 
burdens on applicants simply because of 
mental disabilities. 

25 The fact that being a judge is a privilege 
rather than a right does not affect the equal 
protection argument. “Even a privilege, ben- 
efit, opportunity, or public advantage may 
not be granted to some but withheld from 
others where the basis of the classification 
and difference in treatment is arbitrary.” 
William W. Van Alstyne, The Demise of the 
Right-Privilege Distinction in Constitutional 
Law, 81 Harv. L. Rev. 1439, 1454 (1968). 
Absent evidence that illness necessarily im- 
pairs ability to function, “the basis of the 
classification and difference in treatment is 
arbitrary.” 

26 The enumerated illnesses are “schizo- 
phrenia or other psychotic disorder, bipolar 
or major depressive mood disorder, antiso- 
cial personality disorder, drug or alcohol 
abuse, kleptomania, pathological or compul- 
sive gambling, pedophilia, exhibitionism, 
voyeurism.” Florida bar application, ques- 
tion 26(a). 

27 Applicant, 443 So. 2d at 76 upholding 
previous bar applicant questions about men- 
tal illness. 

8 Td. 

29 See generally Conduct, Not Mental IIl- 
ness, supra note 24, at 157-58, arguing that 
to comply with the ADA, questions must be 
based on behavior. 

3° In fact, studies demonstrate that only 
approximately one-third of people with a 
diagnosable mental illness are impaired. 
D.A. Regier et al., The de Facto US Mental 
and Affective Disorders Service System; 
Epidemiologic Catchment Area Prospective 
1-Year Prevalence Rates of Disorders and 
Services, 50 ArcHIvEs oF GEN. PsycHiaTry 95 
(1993). 

31 See Joseph F. Goldberg, Martin Harrow, 
& Linda S. Grossman, Course and Outcome 
in Bipolar Affective Disorder: A Longitudi- 
nal Follow-Up Study, 152 Am. J. PsycHIATRY 
379 (Mar. 1995) demonstrating that people 
who have been previously impaired by their 
mental illness are more likely to suffer fu- 
ture impaired psychosocial functioning. See 


also William Coryell et al., The Enduring 
Psychosocial Consequences of Mania and 
Depression, 150 Am. J. Psycuiatry 720 (May 
1993). 

32 The Texas State Board of Law Examin- 
ers, 1994 WL 776693. at *10, n.15. 

33 Fa. Const. art. V, §8. Applicants for Su- 
preme Court justice or district court of ap- 
peal judge must have been a member of The 
Florida Bar for the preceding 10 years. Even 
county judges must have been a member of 
The Florida Bar for at least five years un- 
less they live in a county of fewer than 
40,000. Id. Moreover, the legislature’s Art. 
V Task Force recently recommended that 
this number be raised to 10 years for all ju- 
dicial candidates. Gary Blankenship, Art. V 
panel calls for changes, FLA. Bar News, Jan. 
1, 1996, at 1. 

34 See, e.g., Johnson v. The State of Kansas, 
888 F. Supp. 1073 (D.C. Kan. 1995). Contra 
Tue Texas State Boarp or Law EXAMINERS, 
1994 WL 776693, at *7. 

35 Some boards claim they ask about illness 
to discover paranoia which might cause a 
lawyer to be inappropriately litigious. This 
question, which complies with the ADA, spe- 
cifically targets the potentially problematic 
behavior. 

36 This question is permissible under the 
ADA, which specifically excludes current 
substance abusers from protection. 42 U.S.C. 
§12114 (1993). 

37 Questions about arrest and outcome, 
rather than simply convictions, are neces- 
sary because several incidents—irrespective 
of outcome—might indicate impairment. 
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BUSINESS LAW 


Limiting Shareholder Class Actions: 
The Private Securities Litigation 
Reform Act of 1995 


t has been called “the most mo- 
mentous event in the history of 
securities regulation since the 
adoption of the Securities Acts 
in 1933 and 1934.”! It was also the first 
time Congress overrode a veto by Presi- 
dent Clinton.? You may ask, how could 
securities law generate so much excite- 
ment? The answer is the Private Secu- 
rities Litigation Reform Act of 1995.° 
Congress intended the act to respond 
to perceived abuses primarily in share- 
holder class action litigation. The House 
and Senate Conference Report captures 
the view of the act’s proponents: “The 
private securities litigation system is 
too important to the integrity of Ameri- 
can capital markets to allow this sys- 
tem to be undermined by those who 
seek to line their own pockets by bring- 
ing abusive and meritless lawsuits.”* 
The act grew out of the belief that an 
entrepreneurial plaintiff’s bar had 
made “strike suits” a permanent part 
of the corporate landscape. Supporters 
of the act argued those suits impaired 
capital markets, discouraged public 
companies from disclosing information 
to investors, and forced them to pay 
large settlements or risk protracted and 
expensive litigation. The act is intended 
to change all of that. Opponents argued 
that the act would discourage or pre- 
vent victims of securities fraud from 
proving their case by raising unwar- 
ranted procedural hurdles.® 
The act places limits on class actions, 
gives corporations a safe harbor for cer- 
tain projections of future performance, 
imposes sanctions for unsupported 
claims, narrows the scope of RICO to 
exclude shareholder suits, and makes 
numerous other sweeping changes to 
securities litigation. The purpose of this 
article is to summarize the act and to 
discuss some of its implications. Each 
section of the act is discussed in turn. 


As lawyers, investors, 
and courts begin to 
apply provisions of 

the act, its true effect 
remains to be seen 


by Gregory P. Hansel 


Summary and 
Analysis of the Act 

e Section 101: Limitations on Private 
Class Actions 

The act places numerous limitations 
and restrictions on private class actions 
by shareholders. 

Plaintiff’s Certificate—A plaintiff 
who wishes to be certified as a class 
representative in a plaintiff class action 
must now sign a sworn certification 
stating that he or she did not purchase 
the security in order to participate in 
the lawsuit, identifying other lawsuits 
in the preceding three years in which 
the plaintiff has attempted to be a class 
representative, and agreeing not to ac- 
cept any payments for serving as rep- 
resentative other than the plaintiff’s 
pro rata share of the recovery for ex- 
penses. 
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Most Adequate Plaintiff Presumed to 
Be Largest Shareholder—The act re- 
quires the court to appoint as the lead 
plaintiff or class representative “the 
member or members of the purported 
plaintiff class that the court determines 
to be most capable of adequately repre- 
senting interests of class members.” 
That plaintiff is deemed “the most ad- 
equate plaintiff.” The act creates a re- 
buttable presumption that the most 
adequate plaintiff is the class member 
who “has the largest financial interest 
in the relief sought by the class.” Only 
limited discovery is allowed on the is- 
sue of who is the most adequate plain- 
tiff. 

Most Adequate Plaintiff Selects Lead 
Counsel—One of the most powerful pro- 
visions of the act empowers the most 
adequate plaintiff to select and retain 
counsel to represent the class, subject 
to the court’s approval. Before the act, 
the first lawyer to file or certify a class 
could effectively control the litigation. 
The Wall Street Journal reported after 
the act’s passage that the “pecking or- 
der for plaintiffs’ attorneys in share- 
holder class-action suits now depends 
on who represents the largest aggrieved 
shareholder, not just the first.”® 

No Professional Plaintiffs—In what 
the act calls “Restrictions on Profes- 
sional Plaintiffs,” the act bars anyone 
from being the lead plaintiff in more 
than five securities class actions in a 
three-year period, without special court 
approval. 

New Statutory Settlement Require- 
ments—The act places limitations on 
settlements under seal and limits at- 
torneys’ fees and expenses awarded to 
plaintiffs’ counsel to “a reasonable per- 
centage of the amount of any damages 
and prejudgment interest actually paid 
to the class.” 

The act establishes detailed require- 
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ments for disclosure of settlement terms 
to class members, including the total 
amount of the settlement and the aver- 
age amount per share, the potential 
outcome of the case, the attorneys’ fees 
and costs sought by plaintiffs’ counsel, 
and the reasons for settlement. 

Stay of Discovery Pending Ruling on 
Motion to Dismiss—Discovery and all 
other proceedings are automatically 
stayed until the court rules on a mo- 
tion to dismiss, unless the court orders 
otherwise. In the event evidence is de- 
stroyed during the stay, the act autho- 
rizes the aggrieved party to seek sanc- 
tions. 

Sanctions for Abusive Litigation— 
New fee shifting provisions are in- 
tended to discourage frivolous lawsuits 
and give recourse to victims of such law- 
suits. The act requires the court to 
make specific record findings as to 
whether each party and each attorney 
representing any party has complied 
with Fed. R. Civ. P. Rule 11(b). One ef- 
fect of this provision is to eliminate the 
safe harbor recently added to Rule 11 
in the context of private securities liti- 
gation. As a result, if a party has vio- 
lated Rule 11, it does not have the op- 
portunity under the act to withdraw the 
pleading before the court imposes sanc- 
tions. The act does give the party an 
opportunity to respond to alleged vio- 
lations of Rule 11 before the court 
makes a final finding, however. 

In the event the court finds a Rule 11 
violation, the act establishes a pre- 
sumption that the appropriate sanction 
shall be an award to the opposing party 
of the reasonable attorneys’ fees and 
expenses incurred as a direct result of 
the violation or, in what the act calls a 
“substantial failure” to comply with 
Rule 11, all of the reasonable attorneys’ 
fees and expenses incurred in the en- 
tire action may be awarded. The act 
contains exceptions where the award 
would impose an unreasonable burden 
on a party or attorney and in the case 
of de minimis violations of Rule 11. 
Overall, the act makes significant 
changes in Rule 11 practice in the con- 
text of securities litigation. 

Special Verdict Forms—lIn cases 
where the plaintiff must prove the 
defendant’s state of mind, the act pro- 
vides that upon a defendant’s request, 
the court must give the jury a written 
interrogatory on the issue of the 
defendant’s state of mind at the time of 
the violation. 


Pleading with Specificity—Each of 
the provisions discussed thus far ap- 
plies both to the Securities Act of 1933 
and the Securities Exchange Act of 
1934, including claims for violations of 
Rule 10b-5. In addition, the act makes 
certain amendments of the Securities 
Exchange Act of 1934 alone, imposing 
strict new pleading requirements for 
securities fraud actions. 

Specifically, in cases where the plain- 
tiff alleges that the defendant made an 
untrue statement of a material fact or 
omitted to state a material fact neces- 
sary in order to make the statements 
made not misleading under the circum- 
stances, the complaint must specify: 1) 
each statement alleged to have been 
misleading; 2) the reason or reasons 
why the statement is misleading; and 
3) if an allegation regarding the state- 
ment or omission is made on informa- 
tion and belief, the complaint must 
state with particularity all facts on 
which the belief is formed. 

Finally, the act requires that the com- 
plaint state with particularity facts giv- 
ing rise to a strong inference that the 
defendant acted with the required state 
of mind. Congress did not stop there. 
The act goes on to require the court to 
dismiss the complaint if the require- 
ments above are not satisfied and, while 
the motion to dismiss is under consid- 
eration, stays all discovery and other 
proceedings. The act also assigns to the 
plaintiff the burden of proof that the act 
or omission complained of caused the 
loss for which the plaintiff seeks dam- 
ages. 

Limitations on Damages—TIf a plain- 
tiff proceeding under the 1934Act man- 
ages to negotiate all of the hurdles de- 
scribed above, and establish liability, 
the act then imposes limitations on 
damages. The act limits damages in 
cases arising under the 1934 Act to the 
difference between the purchase or sale 
price paid or received by the plaintiff 
for the security and the mean trading 
price of that security during the 90 days 
beginning when the information alleg- 
edly misstated or omitted by the defen- 
dant is disseminated to the market. 

e Section 102: Safe Harbor for Per- 
formance Projections 

To encourage management to disclose 
information to the marketplace, Con- 
gress enacted a two-part safe harbor 
provision for forward-looking state- 
ments. This hotly debated section of the 
act applies in limited circumstances. 


Forward-looking Statements—The 
safe harbor applies to an oral or writ- 
ten projection made by or on behalf of 
certain issuers, if it satisfies any one of 
the following three requirements: 

(1) It is identified as a forward-looking 
statement and is accompanied by meaning- 
ful cautionary statements identifying impor- 
tant factors that could cause actual results 
to differ materially; or 


(2) It is immaterial; or 


(3) The plaintiff fails to prove that the 
statement was made with actual knowledge 
that it was false or misleading. 


While the rules just described apply 
to written and oral forward-looking 
statements, there are additional safe 
harbor provisions that apply uniquely 
to oral statements. Oral statements can 
qualify for the first safe harbor provi- 
sion when they are identified as for- 
ward-looking, caution that the actual 
results could differ materially from the 
projections, and advise that an identi- 
fied, readily available written document 
contains additional information con- 
cerning factors that could cause actual 
results to differ materially. Finally, the 
information contained in the written 
document must contain the same mean- 
ingful cautionary statements identify- 
ing important factors that could cause 
actual results to differ as is required in 
the case of other forward-looking state- 
ments. 

A Codification of the “Bespeaks Cau- 
tion” Doctrine—The forward-looking 
statements provisions of the act repre- 
sent a Congressional nod to the prior, 
judicially created “bespeaks caution” 
doctrine.’ The 11th Circuit, for example, 
summarized that doctrine as follows: 
“When an offering document’s projec- 
tions are accompanied by meaningful 
cautionary statements and specific 
warnings of the risks involved, that lan- 
guage may be sufficient to render the 
alleged omissions or misrepresenta- 
tions immaterial as a matter of law.”® 

A Future Litigation Battleground?— 
The safe harbor provisions are one area 
of the act that may need interpretation 
by the courts. Consider, for example, the 
requirement that the forward-looking 
statement be “accompanied by mean- 
ingful cautionary statements identify- 
ing important factors that could cause 
actual results to differ materially” (em- 
phasis added). Depending on the facts 
of the particular case, there is certainly 
room for disagreement on what is 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1996 61 


meaningful or important. Early cases 
may be more expensive to litigate be- 
cause of the need for judicial interpre- 
tation of such provisions. 

It is advisable for issuers wishing to 
make forward-looking statements, and 
those acting on their behalf, to consult 
securities counsel to take full advantage 
of the new safe harbor provisions. Com- 
panies relying on those provisions may, 
however, wish to take caution in the 
interim period before there is a clear 
body of precedent applying them. An- 
other reason for caution is that the act 
does not prevent the Securities and 
Exchange Commission from bringing 
enforcement actions based upon false 
forward-looking statements; the act 
only applies to private litigation. 

No Duty to Update—The act makes 
clear that it does not impose a duty to 
update a forward-looking statement. 
The act encourages dispositive motions 
to apply these standards by requiring 
the court to consider them on a motion 
to dismiss and to stay discovery during 
the pendency of any motion for sum- 
mary judgment. The SEC is authorized 
to issue regulations creating other ex- 
emptions for forward-looking state- 
ments. 

Brokers’ Sales Practices Not Pro- 
tected—It is important to note that the 
conference report states: “The Confer- 
ence Committee does not intend the 
safe harbor to cover forward-looking 
information made in connection with a 
broker’s sales practices.”® 

¢ Section 103: No Referral Fees to 
Stockbrokers 

The act prohibits brokers from solic- 
iting or accepting payments for assist- 
ing attorneys in obtaining representa- 
tion of investors in shareholder suits. 
In addition, in cases where the SEC 
takes action resulting in disgorgement 
of funds, attorneys are no longer per- 
mitted to recover fees from such dis- 
gorged funds. 

e Section 104: SEC Prosecution of 
Aiders and Abettors 

The act authorizes the SEC to pros- 
ecute as aiders and abettors persons 
who knowingly provide “substantial 
assistance” to another person in viola- 
tion of a provision of the 1934 Act. The 
act does not affect the Supreme Court’s 
1994 decision in Central Bank of Den- 
ver v. First Interstate Bank, __U.S.__, 
114 S. Ct. 1439 (1994), that there is no 
private right of action for aiding and 
abetting a Rule 10b-5 violation under 


Acting on the 
premise that the 
threat of joint and 
several liability 
coerced innocent 
parties to settle, 
Congress sought to 
create a system of 
“fair share” liability 


the 1934 Act. 

© Section 105: Definition of Causation 

The act expressly gives defendants an 
opportunity to prove that reductions in 
stock value were not caused by the al- 
leged securities violation. Plaintiffs may 
not recover the losses caused by the 
other factors. 

© Section 106: SEC to Study and Re- 
port to Congress on Protections for Se- 
nior Citizens and Retirement Plans 

The act mandates that the SEC de- 
termine within 180 days after its en- 
actment whether senior citizens or re- 
tirement plans need greater protection 
against securities fraud than is pro- 
vided in the act. If so, the SEC is 
charged with the task of submitting a 
report and recommendations to Con- 
gress. 

© Section 107: Securities Fraud Not 
a RICO violation 

The act amends Title 18 U.S.C. 
§1964(c), the Racketeer Influenced and 
Corrupt Organizations Act, by provid- 
ing that a plaintiff may not sue for 
RICO violations if the plaintiff has an 
action for fraud in the purchase or sale 
of securities. The act achieves this by 
removing securities fraud as a predicate 
offense in civil RICO actions. The only 
exception to this amendment is in cases 
where the alleged securities violator is 
criminally convicted in connection with 
the fraud. 

¢ Section 108: When the Legislation 
Takes Effect 

The act applies to lawsuits initiated 
after December 22, 1995. 

© Section 201: Provisions Intended to 
Reduce Coercive Settlements 
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Proportionate Liability—Acting on 
the premise that the threat of joint and 
several liability coerced innocent par- 
ties to settle, Congress sought to create 
a system of “fair share” liability. 

The act limits joint and several liabil- 
ity of defendants under the 1934 Act 
and under §11 of the 1933 Act in the 
case of outside directors. Such defen- 
dants may only be liable for damages 
jointly and severally if the trier of fact 
specifically determines that they know- 
ingly committed a violation of securi- 
ties laws. 

The court is required to instruct the 
jury to answer special interrogatories 
asking whether each defendant violated 
the securities laws, what percentage of 
responsibility each defendant bears, 
and whether each defendant knowingly 
committed a violation of the securities 
laws. Finally, the jury is required to 
state the total amount of damages, 
which the court then allocates among 
the various defendants according to the 
provisions of the act. 

The act provides that a defendant 
“knowingly commits a violation” by 
making a false or misleading statement 
“with actual knowledge” that it is false 
and if “persons are likely to reasonably 
rely on that misrepresentation or omis- 
sion.” The act specifically provides that 
reckless conduct is not a knowing com- 
mission of a violation of the securities 
laws. 

The act creates an additional excep- 
tion to the limitation on joint and sev- 
eral liability. A defendant can be liable 
for more than that defendant’s share of 
liability, even without having commit- 
ted a knowing violation, if the plaintiff 
is unable to collect a judgment, the 
plaintiff has a net worth of less than 
$200,000, and the plaintiff is entitled 
to recover an amount equal to more 
than 10 percent of the plaintiff’s net 
worth. The act spells out certain other 
circumstances where a defendant may 
be liable for greater than the defen- 
dant’s proportionate share and gives 
defendants who pay more than their 
share the right to seek contribution 
against other persons. Defendants who 
settle are exempted from contribution 
claims. 

© Section 301: Disclosure by Auditors 
of Corporate Fraud 

The act contains new requirements 
of independent public accountants who 
audit the financial statements of issu- 
ers of securities. These provisions are 


of 


effective beginning with annual reports 
for periods beginning after January 1, 
1996, for certain SEC registrants and 
January 1, 1997, for others. 

Detecting Illegal Acts—The act re- 
quires the independent public accoun- 
tants to include the following proce- 
dures in their audits: 1) procedures 
designed to provide reasonable assur- 
ance of detecting illegal acts that would 
have a direct and material effect on the 
financial statement; 2) procedures de- 
signed to identify material related party 
transactions; and 3) an evaluation of 
whether there is substantial doubt that 
the issuer will continue as a going con- 
cern during the ensuing fiscal year. The 
term “illegal act” is defined as “an act 
or omission that violates any law, or any 
rule or regulation having force of law.” 

In the event the auditor finds that it 
is likely an illegal act has occurred, the 
auditor is then required to determine 
the possible effect of the illegal act on 
the financial statements and inform 
management of the illegal act unless it 
is clearly inconsequential. 

Reporting Illegal Acts to Regulators— 
If management does not take appropri- 
ate action to remedy an illegal act that 
is likely to have a material effect on the 
financial statements of the issuer, and 
the independent public accountant rea- 
sonably expects that it will have to de- 
part from a standard auditor’s report 
or resign from the audit engagement, 
the auditor is required to report its con- 
clusions directly to the board of direc- 
tors. The board of directors, in turn, is 
required to notify the SEC within one 
business day of receiving the 
accountant’s report, and send a copy of 
the notice to the accountant. If the ac- 
countant does not receive a copy of the 
notice from the board of directors, the 
accountant is required either to resign 
or to furnish the SEC a copy of its re- 
port directly within one business day. 
Resigning accountants are also re- 
quired to furnish the report to the SEC 
within one business day. 

Whistleblower Protection and Penal- 
ties for Noncompliance—Accountants 
are shielded from liability in a private 
action for any finding, conclusion, or 
statement expressed in a report under 
this section. Independent public accoun- 
tants who fail to comply with the re- 
quirement that the SEC be notified may 
be subject to civil penalties in a proceed- 
ing by the SEC. 


Material Omissions: 
What the Act Doesn’t Do 

Despite heavy lobbying, certain pro- 
posals did not find their way into the 
bill produced by the conference commit- 
tee. The act does not disturb the exist- 
ing statute of limitations or statute of 
repose for securities fraud. In Lampf, 
Pleva, Lipkind, Prupis & Petigrow v. 
Gilbertson, 501 U.S. 321 (1991), the 
Supreme Court held that a claim un- 
der §10(b) of the 1934 Act must be com- 
menced within one year after discovery 
of the facts constituting the violation 
and a maximum of three years after the 
violation. 

In addition, the act does not impose 
aider and abettor liability for reckless 
conduct, as opposed to knowing con- 
duct; nor does the bill codify the “fraud 
on the market” theory. 


Likely Effect on Future 
Securities Litigation 

It appears likely that the act will 
cause plaintiffs and their attorneys to 
evaluate cases more carefully before fil- 
ing. Since the largest shareholder is 
prima facie entitled to be the most ad- 
equate plaintiff, it can therefore select 
lead counsel for the class. However, it 
remains to be seen whether the insti- 
tutional investors will elect to exercise 
these rights and assume control of the 
litigation. If they do not, then the 
present state of affairs may continue to 
a large extent notwithstanding the act. 

If institutional investors and money 
managers do step inte the role of class 
representative, they may well conduct 
shareholder litigation differently than 
the “professional plaintiffs” Congress 
targeted in the act. The new plaintiffs 
may take a more conservative approach 
in evaluating this litigation, particu- 
larly in light of the fee-shifting provi- 
sions and the possibility that their regu- 
lar outside counsel may be more 
cautious than the “entrepreneurial law- 
yer” at which Congress took aim. 

In conclusion, the true effect of the 
act remains to be seen as lawyers, in- 
stitutional investors, and courts begin 
to apply the act’s provisions to a host of 
securities transactions in the recent 
past, the present, and the future. 
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CROSSVVORD. — SUPREME COURT 


10 


48 


53 


© 1995 Ashley S. Lipson 


ACROSS 


1. 


This associate justice, poet, novelist, and 
essayist once referred to the Sherman 
Antitrust Act as an “imbecilic statute” 
designed to make everyone fight, while 
forbidding anyone from being victorious. 
This Harvard graduate and teacher be- 
came the first academic to sit on the 
High Court since 12 Down; his record is 
conservative, to say the least. 


. Prerequisite to any oral argument be- 


fore the High Court. 


. It is not permitted by law (Latin Abbr.). 
. British rule in India. 

. Housing for livestock. 

. Actor Binns, who played one of the ju- 


rors in “Twelve Angry Men” (initials). 


. Lane (P.O.). 
. Proportionately determined or adjusted; 


pro 


. Case wherein the High Court affirmed 


the right to teach one’s child a foreign 
language, even in Nebraska; 262 U.S. 
290 (1923). 


. Constrained to rule against. 
. Zealous supporter of the SecondAmend- 


ment. 


. To deceive an opponent by a fake. 
. Associate justice of the High Court from 


1807 to 1826, who began practicing law 
with only three shillings in his pocket. 


. Without bias or prejudice. 
. His nomination to the Court sparked in- 


tense debate, particularly his views re- 
lating to rights of privacy and the First 
Amendment; he was rejected by the Sen- 
ate Judiciary Committee 9 to 5. 


. Cluster of small flexible parts. 
. Organization of lawyers. 
. This organization has been a party to 


more Supreme Court cases than any 
other person or entity. 


. Singapore justice. 

. Weak argument. 

. Senior. 

. Court (P.0.). 

. Continuous hostility. 

. The High Court’s first female police ser- 


geant (Eileen F. Cincotta) was appointed 
during this month in 1985 (Abbr.). 


. Pleading abbreviation that signifies the 


inclusion of unnamed parties; __ al. 


. This great-grandson of a slave became 


the first African-American to take a seat 
on the High Court. 


. Supreme Court Justice Chase, who 
signed the Declaration of Independence - 


and served in Congress during the Revo- 
lutionary War. 


54. First name of 1 Across. 
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DOWN 


Associate justice of the High Court from 
1877-1911; his grandson, John Marshall, 
also served as an associate justice. 


President who appointed Abe Fortas and 
Thurgood Marshall (initials). 


Mister. 

Export-Import Bank Act. 

Position on the High Court. 
Transgression of divine law. 

Credit note. 

To one side. 

Within the jurisdictional boundaries. 


. A male name from old English words 
meaning “counsel.” 


. Served as an associate justice on the 
High Court from 1939 to 1962. 


. Annuity (Abbr.). 


. Associate Justice White, John F. 
Kennedy’s first appointment to the 
Court. 


. Remedial Investigation (environmental 
law acronym). 


. State named in the Mellon case, 262 U.S. 
447 (1923), involving the constitution- 
ality of federal grants for infant and ma- 
ternity care. 


. Ridge of rocks or sand. 
. Drill Instructor. 
. European Free Trade Association. 


. Inherent power in harmony with the 
Tao. 


. Delirium tremens. 

. Input/output. 

. Naval Reserve Officer Training Corps. 
. Deck (Abbr.). 

. Right (Abbr.). 


. In 1941, Roosevelt nominated him to fill 
the seat of Harlan Fiske Stone, who had 
been appointed Chief Justice. 


. Former Chief Justice of the High Court, 
whose most significant opinions dealt 
with Separation of Powers. 


. Actor Barry, who frequently portrayed 
lawyers (initials). 


. In the year (Abbr.). 
. Law School in Baton Rouge, Louisiana. 
. The western end of theAleutian Islands. 


. Associate Justice Black, the first appoin- 
tee of FDR. 


. Material object representing a deity. 
. Suffix meaning “characterized by.” 
. Advocate (Abbr.). 


. Timely and Appropriate (environmental 
law acronym). 


. Reference to every Supreme Court jus- 
tice before the advent of Sandra Day 
O’Connor. 


. Opportunistic infection. 
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REAL PROPERTY, PROBATE AND TRUST LAV 


What Every Real Estate Lawyer 
Should Know About Surveys 


n common usage, the term “sur- 

vey” refers to a drawing of a par- 

cel of real property depicting the 

results of the surveyor’s* mea- 
surements made in the field and his or 
her interpretation of evidence relating 
to the location of the boundaries of the 
property based on a legal description 
furnished to the surveyor. F.A.C. Rule 
61G17-6.002(8) defines “survey” as “the 
orderly process of determining facts of 
size, shape, identity, geodetic location, 
or legal location by viewing and apply- 
ing direct measurement of features on 
or near the earth’s surface using field 
or image methods.” A “map of survey” 
is defined under F.A.C. Rule 61G17- 
6.002(4), as “a graphical or digital de- 
piction of the facts of size, shape, iden- 
tity, geodetic location, or legal location 
as determined by a survey.” Finally, the 
term “surveying and mapping” is de- 
fined under F.A.C. Rule 61G17- 
6.002(10) as “a process of direct mea- 
surement and analysis specifically 
designed to document the existence, the 
identity, the location, and the dimen- 
sion or size of natural or artificial fea- 
tures on land or in the air, space or 
water for the purpose of producing ac- 
curate and reliable maps, suitable for 
visualization if needed, of such docu- 
mentation.” 

There are numerous types of surveys, 
as described in F.A.C. Rule 61G17- 
6.002(8). They are as-built (also called 
record), boundary, condominium, con- 
struction layout, control, hydrographic, 
mean high water line, quantity, right- 
of-way, special purpose, and topo- 
graphic. The most commonly encoun- 


*The individual who performs the survey 
and creates the survey map and report is re- 
ferred to in F.S. Ch. 472 and in F.A.C. Ch. 
61G17-6 as a “surveyor and mapper.” In this 
article, that term and the term “surveyor” 
will be used interchangeably. 


Part 1 


The term “survey” 
means a drawing of 
a real property 
parcel depicting the 
surveyor’s field 
measurements and 
interpretation of 
evidence of the 
boundaries of the 
property based on a 
furnished legal 
description 


by Ross E. Payne 


tered type is the boundary survey, 
which determines “the perimeters of a 
parcel or tract of land by establishing 
or re-establishing corners, monuments, 
and boundary lines for the purposes of 
describing the parcel, locating fixed 
improvements on the parcel, dividing 
the parcel, or platting.” F.A.C. Rule 
61G17-6.002(8)(b). A survey normally 
yields either a map of survey or a sur- 
vey and map report. The report sets 
forth the methods used by the surveyor, 
the measurements and computations 
made, the accuracies obtained, and 
other information secured or developed 
through surveying and mapping tech- 
niques. F.A.C. Rule 61G17-6.002(9). 


Minimum Technical Standards 
Former F.A.C. Rule 61G17-6.001 set 

forth the purpose of the minimum tech- 

nical standards for surveys as the 


achievement of “no less than minimum 
standard degrees of accuracy, complete- 
ness, and quality so as to assure ad- 
equate and defensible real property 
boundary locations and other pertinent 
information which are provided by land 
surveyors to the public. . . .” This rule 
was eliminated as part of a recent over- 
haul of the minimum technical stan- 
dards and replaced with a number of 
“regulational objectives” located 
throughout F.A.C. Ch. 61G17-6, which 
are more specific statements of pur- 
poses and policies. Real estate lawyers 
should have a basic familiarity with the 
minimum technical standards. 

Asummary of some of the key aspects 
of the minimum technical standards: 

1) F.A.C. Rule 61G17-6.003(2)(b) 
states that the survey map and report 
must “state the type of survey it de- 
picts.” 

2) The survey map and report must 
show the name, address (street and 
mailing), and certificate of authoriza- 
tion number of the surveying firm, the 
surveyor’s name and license number, 
the date of the field survey, and the 
date(s) of any revisions. F.A.C. Rule 
61G17-6.003(2)(c) and (d). 

3) The survey map and report must 
contain the phrase, “Not valid without 
the signature and the original raised 
seal of a Florida licensed surveyor and 
mapper.” F.A.C. Rule 61G17-6.003(2\(e). 
There is no longer an express require- 
ment that the survey contain a certifi- 
cation. 

4) Report items (i.e., text statements 
such as feature lists and datums used) 
can be shown by notes on the map or in 
a report delivered with the map. If a 
report and map are furnished, only the 
report is signed and sealed. F.A.C. Rule 
61G17-6.003(2)(k). 

5) Unless clearly stated otherwise, 
plotted features or computed data 
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shown on survey maps must be sup- 
ported by accurate survey measure- 
ments. F.A.C. Rule 61G17-6.003(2)(f). 
6) All bearings shown must be clearly 
referenced. For example, the survey 
map or the report might indicate: 
Bearings are referenced to the North right- 
of-way line of State Road 60, which bears 


S$89°05’50"E as shown on the right-of-way 
maps for State Road 60, Section 88060-2502. 


In any event, the bearings used by 
the surveyor must be referenced to a 
well-established and monumented line. 
F.A.C. Rule 61G17-6.003(2)(g). 

7) A designated “north arrow” and a 
stated or graphic scale of the map must 
be shown on the survey. F.A.C. Rule 
61G17-6.003(2)(h). 

8) Surveyors must determine the lo- 
cation of the boundary in accord with 
the legal description shown on the map. 
F.A.C. Rule 61G17-6.0031(1)(b). Dis- 
crepancies between the description and 
the map must be shown. Rule 61G17- 
6.0031(1)(c). 

9) Changes in direction must be 
shown on the survey by angles, bear- 
ings, or azimuths, in the same form as 
the description or other recorded docu- 
ment referenced on the map. F.A.C. 
Rule 61G17-6.0031(1)(d). 

10) Surveys of a lot or lots in a re- 
corded subdivision must show: i) the lot 
and block numbers and those of adjoin- 
ing lots; ii) a comparison between the 
field measured directions and distances 
and the recorded directions and dis- 
tances; iii) a comparison between the 
field measured directions and distances 
and the recorded “directions and dis- 
tances to the nearest street intersec- 
tion, right-of-way intersection or other 
identifiable reference point”; and iv) the 
“dimensioned remaining portion of a 
lot(s) when part of a lot is included 
within the description.” F.A.C. Rule 
61G17-6.0031(1)(f). 

11) When a survey is made of a par- 
cel described by metes and bounds, it 
must show: 

a) the relationship of the parcel “to 
at least one established identifiable real 
property corner”; 

b) all information called for in the 
description, such as the point of begin- 
ning; 

c) “a comparison between recorded 
directions and distances and field mea- 
sured directions and distances on the 
boundary when they vary”; 

d) the most recent abutting recorded 
instrument or plat either known by or 


furnished to the surveyor; and 

e) “[t]he dimensioned remainder of a 
metes and bounds parent tract.” 
F.A.C. Rule 61G17-6.0031(1)(g). 

12) The survey map must describe all 
monuments, whether found or placed. 
F.A.C. Rule 61G17-6.0031(2)(e). 

13) Potential boundary inconsisten- 
cies which the survey did not attempt 
to disclose must be indicated and ex- 
plained in the map or report. When the 
surveyor finds evidence of an inconsis- 
tency, it must be set forth on the map. 
Examples of inconsistencies include 
overlapping descriptions, conflicting 
monuments, and doubt as to the loca- 
tion on the ground of survey lines. 
F.A.C. Rule 61G17-6.0031(3)(b). 

14) Fences, walls, and other open, 
notorious evidence of boundary lines 
must be shown on the map, along with 
dimensions adequate to demonstrate 
their relationship to the boundary lines. 
F.A.C. Rule 61G17-6.0031(3)(c). 

15) The surveyor must indicate on the 
map apparent physical use from or onto 
neighboring property or adjacent 
streets. F.A.C. Rule 61G17-6.0031(3)(d). 
(Before the recent changes to the mini- 
mum technical standards, the term “en- 
croachments” was used instead of “ap- 
parent physical use.”) 

16) The survey map must locate and 
show recorded private and public 
rights-of-way shown on recorded plats 
and “[e]Jasements shown on applicable 
record plats or open and notorious evi- 
dence of easements or rights-of- 
way. ...” F.A.C. Rule 61G17- 
6.0031(5)(b) and (c). The survey must 
contain a special note if streets or 
rights-of-way adjoining the land are not 
open. F.A.C. Rule 61G17-6.0031(5)(d). 
If the person who will receive the sur- 
vey wants it to show easements or 
rights-of-way of record that exist but 
are not shown on recorded plats, this 
information must be provided to the 
surveyor. F.A.C. Rule 61G17- 
6.0031(5)(e). 

17) The location of fixed improve- 
ments on the property must be shown 
on the map in reference to the bound- 
aries either directly or by offset lines. 
FA.C. Rule 61G17-6.0031(6)(b). If there 
are no fixed improvements, or if the 
surveyor did not locate them, the sur- 
vey must contain a note to this effect. 
F.A.C. Rule 61G17-6.0031(6)(c). 

18) Under F.A.C. Rule 61G17- 
6.0031(5)(f) open and notorious human 
burial grounds and cemeteries located 
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on the property must be located and 
shown on the survey. Even if not open 
and notorious, they must be located and 
shown if the surveyor is told about 
them. (For a discussion of how 
gravesites can affect title to real prop- 
erty, see “Private and Family Burial 
Grounds and Cemeteries,” 21 Fund 
Concept 89 (Nov. 1989)). 

19)Asurveyor may write a metes and 
bound legal description providing de- 
finitive identification of the bound- 
ary lines. Asketch must accompany the 
description, with a statement that the 
sketch is not a survey. F.A.C. Rule 
61G17-6.006(1). 


ALTA Surveys 

The Minimum Standard Detail Re- 
quirements for ALTA/ACSM Land Title 
Surveys were adopted by the American 
Land Title Association (ALTA) and the 
American Congress on Surveying & 
Mapping (ACSM). The most recent re- 
vision occurred in December 1992. 
Many out-of-state attorneys and lend- 
ers, because of their familiarity with 
these standards, and possibly their lack 
of familiarity with the minimum tech- 
nical standards set forth in F.A.C. Ch. 
61G17-6, often request that the survey 
meet the ALTA/ACSM standards. There 
is some overlap between the two sets of 
standards, but they are by no means 
identical. The Florida minimum tech- 
nical standards contain some require- 
ments not found in the ALTA/ACSM 
standards, and the ALTA/ACSM con- 
tain some requirements not found in the 
Florida minimum technical standards. 
But the ALTA/ACSM standards require 
more work on the part of the surveyor, 
and thus a survey meeting those stan- 
dards is more expensive. It is becoming 
increasingly common for attorneys to 
require that surveys meet both sets of 
standards. 


Surveys in Real 
Estate Contracts 
¢ Reasons for Obtaining a Survey 
Surveys are part of nearly all mod- 
ern real estate transactions. Most in- 
stitutional lenders require a survey as 
a condition precedent to making a loan 
secured by a mortgage encumbering 
real estate. An accurate survey, coupled 
with a physical inspection of the prop- 
erty, is by far the best way to determine 
the location of the boundaries of the 
property and the location of improve- 
ments on the property. It will also show 


whether the location of the property on 
the ground is the same as the written 
legal description. In addition, the sur- 
vey will form the basis for the title in- 
surance company’s deletion of the ex- 
ception for matters of survey in the title 
insurance policy. 

Awise buyer will always obtain a sur- 
vey to be certain that, among other 
things, the property is in fact located 
where the buyer thinks it is located. A 
seller will generally be less concerned 
about a survey than will a buyer, un- 
less of course the survey reveals prob- 
lems or defects which the seller is obli- 
gated to remedy or unless the purchase 
price is based on the quantity of prop- 
erty (normally in terms of acreage or 
square feet) as determined by a survey. 
© Value of Existing Surveys 

You may have an older survey in your 
possession, especially if you represent 
the seller. If the survey reveals prob- 
lems, such as evidence of unrecorded 
easements or encroachments, the time 
to face those problems and deal with 
them is before the contract is signed. 
Even if your seller client does not have 
a survey, he or she might know about 
survey problems. For example, a neigh- 
bor may have built a fence or other 
structure that appears to cross over the 
boundary line. 

What if you are aware of survey prob- 
lems in the precontract stage of the 
transaction? If you represent the seller, 
a good option would be to provide in the 
contract that the particular survey 
problems do not constitute title defects, 
but rather are deemed permitted excep- 
tions. If you represent the buyer, a good 
option would be to provide in the con- 
tract that the particular survey prob- 
lems must be cured or eliminated by the 
seller within a specified time period. In 
any event, the nature and extent of the 
survey problems will dictate what the 
parties decide to do (or not do) about 
them. 
¢ Drafting the Survey Provisions 

Furnishing of Existing Surveys—If 
you represent the buyer, begin by re- 
quiring that the seller, within a speci- 
fied timeframe, furnish to the buyer all 
existing surveys of the property in his 
or her possession. Keep that timeframe 
short—five days, say—since existing 
surveys are helpful to have on hand 
when ordering the new survey. Even 
though the current status of the prop- 
erty may not be reflected on an exist- 
ing survey, it will tell you and your cli- 


A wise buyer will 
always obtain a 
survey to be certain 
that, among other 
things, the property 
is in fact located 
where the buyer 
thinks it is located 


ent a great deal about the property. 
When representing the seller, require 
the buyer to return the existing surveys 
to the seller if the transaction does not 
close. 

Procurement of Survey—Most con- 
tracts provide that the buyer may ob- 
tain a survey within a specified 
timeframe, although in rare cases the 
seller is required by the terms of the 
contract to obtain a survey. If the seller 
is required to procure the survey, and 
you represent the buyer, provide in the 
contract for a remedy in favor of the 
buyer if the seller fails to timely deliver 
the survey to the buyer. That remedy 
might be an extension of the inspection 
period, an extension of the closing date, 
or a reduction in the purchase price. 

If you represent the seller, provide 
that the last day for obtaining the sur- 
vey is no later than the last day for de- 
livery of the title insurance commit- 
ment; the delivery of the survey is 
generally what triggers the commence- 
ment of the time period in which the 
buyer must make objections. Some at- 
torneys, especially those representing 
buyers, prefer to require that the title 
insurance commitment be delivered at 
least 10 days before the last day for 
obtaining the survey; then, the surveyor 
may be given a copy of the title insur- 
ance commitment in order to locate on 
the survey easements and other mat- 
ters listed on Schedule B of the title 
insurance commitment. 

If you represent a buyer who has the 
option of procuring a survey, you may 
wish to incorporate some flexibility into 
the contract so that your client does not 
have to obtain (and hence pay) for the 


survey until say, 10 days before the clos- 
ing. The risk of such a delayed procure- 
ment of the survey, however, may be the 
forfeiture of the opportunity to object 
to defects revealed by the survey. When 
representing the buyer, it is generally 
preferable to obtain and review the sur- 
vey before the end of the inspection pe- 
riod during which the buyer may usu- 
ally terminate the contract for any 
reason. Once the inspection period ex- 
pires, the seller’s obligation to cure sur- 
vey defects may be limited under other 
provisions of the contract. 

Regardless of which party you repre- 
sent, be sure that the deadline dates 
with respect to the delivery of the title 
insurance commitment, the time period 
for objections to the title insurance com- 
mitment, the procurement of the sur- 
vey, the time period for objections to the 
survey, the applicable curative periods 
as to title insurance commitment objec- 
tions and survey objections, the closing 
date, and other key contract dates are 
internally consistent. 

State which party pays for the sur- 
vey. Although the buyer normally pays 
for the survey, this term is negotiable 
(as are virtually all terms of any real 
estate contract). 

Survey Requirements—You can list 
the requirements for the survey in the 
contract. Many attorneys, however, pre- 
fer to leave the survey requirements out 
of the contract, and instead deal directly 
with the surveyor as to such require- 
ments. If you represent the buyer and 
the seller is providing the survey, then 
you should list in the contract all of the 
survey requirements in detail. 

Provide that problems or defects re- 
vealed by the survey (that are not per- 
mitted exceptions under the contract) 
will he treated as title defects under the 
paragraph of the contract concerning 
title matters. Some examples of prob- 
lems and defects that a survey might 
reveal: 

¢ Easements that are not permitted 
exceptions under the contract. 

¢ Rights of way that are not permit- 
ted exceptions under the contract. 

¢ Violations of any building, zoning, 
land use, or other laws, ordinances, 
rules, or regulations imposed by govern- 
mental authority. 

¢ Encroachments of improvements 
onto the lands of others, or encroach- 
ments of others’ improvements onto the 
property. 

¢ Overlaps or missing slivers of prop- 
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erty. 
¢ Lack of legal access for either in- 
gress and egress or utilities. 

The survey might reveal variations 
between the legal description in the con- 
tract and the actual measurements on 
the ground. Such variations are often 
minuscule, and arise in large part be- 
cause of the sophisticated surveying 
equipment in use today. Most title in- 
surance companies will issue the Sur- 
vey Endorsement when the variations 
are slight, and the surveyor certifies 
that the legal description refers to the 
same property shown on the survey 
notwithstanding the variations. That 
endorsement is an acknowledgment by 
the title insurance company that the 
property described in the title insurance 
policy is the same as that depicted on 
the survey. 

If you represent the buyer, include a 
provision to the effect that survey de- 
fects include all matters that would, in 
the buyer’s sole opinion, interfere with 
the buyer’s intended use of the prop- 
erty. If you represent the seller, provide 
that notwithstanding anything to the 
contrary contained in the contract, sur- 
vey matters shall not be treated as title 
defects if the title insurance company 
agrees to remove the standard excep- 
tion for matters of survey and does not 
insert in its place a specific exception 
relating to the particular potential title 
defects or to matters appearing on the 
survey in general. 

Seller’s Inability to Cure Defects— 
Some aggressive buyers’ attorneys pro- 
pose (or insist) on a provision in the con- 
tract to the effect that if the transaction 
does not close because the seller is un- 
able to cure or eliminate problems or 
defects revealed by the survey, or other 
title defects shown on the title insur- 
ance commitment, that the seller must 


The property might 
be described in the 
instrument by which 
the seller acquired 
title and in the 


survey by reference 
to several separate 
legal descriptions 


reimburse the buyer for all of the 
buyer’s costs associated with the trans- 
action, including the cost of the survey, 
inspection fees, appraisal fees, and 
attorneys’ fees. Most sellers are under- 
standably reluctant to agree to such a 
provision, especially if there is no limit 
on the potential liability. Instead of in- 
sisting on such a provision when you 
represent the buyer, you might compro- 
mise and provide that if the transac- 
tion does not close because the seller is 
unable to cure or eliminate problems or 
defects (revealed by the title insurance 
commitment or the survey), that the 
seller must reimburse the buyer for the 
cost of the survey. 

Multiple Legal Descriptions—The 
property might be described in the in- 
strument by which the seller acquired 
title and in the survey by reference to 
several separate legal descriptions. If 
you represent the buyer, provide that if 
the surveyor writes a combined or ag- 
gregate legal description and certifies 
that the new legal description describes 


SMITH, SMITH, SMITH 
ASSOCIKTES 


“Steer clear of J. L.. . . That's not a hair — it’s a short fuse.” 


the same property as the combined old 
legal descriptions, the seller will con- 
vey the property using the new legal 
description. The seller might ask that 
the instrument of conveyance set forth, 
after the new legal description, the 
phrase “also described as” followed by 
the old legal descriptions; this should 
be acceptable to you as counsel for the 
buyer. Request that the title insurance 
company issue, with the title insurance 
policy, the Contiguity Endorsement. 
That endorsement ensures that the par- 
cels in question are contiguous to each 
other and that, taken as a tract, consti- 
tute one parcel of land. As a condition 
to issuing it, the title insurance com- 
pany might require a certification by 
the surveyor that the parcels are in fact 
contiguous. 0 

Part 2 of this article, which will ap- 
pear in the October issue of The Florida 
Bar Journal, discusses how and when 
to order the survey. It also covers 
surveyor’s professional liability insur- 
ance, and includes a comprehensive list 
of requirements for surveys as well as 
an explanation of how to review the sur- 


vey. 
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insurance 


@ insurance Consulting Services. Property/ca- 
Sualty, life and health, fidelity and surety. Richard 
E. Batterson, J.D. Cardinal Insurance Services, Inc., 
3812 Wren Lane, Orlando, FL 32803, (407)894- 
1786. 


@ Medical Malpractice Consultant. Irvin H. 
Biumfield, M.D., B.S. Pharmacy C.A.0.G., ACOG, 
Certified OB-Gyn. will advise “Settle or Go for 
Broke.” Telephone (941) 383-8544. 


IRC's statewide network of 
Board Certified Physicians 
and Chiropractors 
offer blind reviews for either 
defense or plaintiff cases. 


CALL NOW FOR 
DETAILS ! 


IRC 


Insurance Review Corporation 


(800) 383-6908 
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LAWYER SERVICES 


TECHNOLOGY South Search Legal Recruiters. Bryon S. 


@ Medical/Dental Mal Medical 
term preview and written findings, conference and 
reps to your office, written reports if case has no 
merit. Health Care Auditors, Inc. (813)579-8054. 
Fax (813)573-1333. 


Mortgage 


®@ Residential Lending. Litigation sup- 
port, expert witness testimony, third party review, 
Federal and State Compliance and loan origination 
and commitment. Don F. Pully, 3132 Blue Heron 
St., Safety Harbor, FL 34695. (813)797-6195. 


Ophthalmological 


@ Expert Witnesses, Inc. Chart review, legal con- 
ference, depositions, and court appearance. 199 
Ocean Lane Drive, Commodore Club South, Suite 
909, Key Biscayne, FL 33149, (305)365-3994. 


Police 


® Police Conduct Experts. Arrests, pursuits, 
shootings, use(s) of force and all other areas of po- 
lice practices. Ken Glassman, Lou Guasto and Eric 
J. Liff, P.O. Box 191, Winter Park, FL 32790, 
(407)644-5362. 


Security 


@ Premises Liability. Senior security executive 
major C-store chain eleven years. Fast food, hos- 
pitality, multi-residential, office, parking environ- 
ments. Ray W. Chambers, CPP CMC, 11113 Bella 
Loma Drive, Largo, FL 34644. (813)596-9650. 


® Chemical Toxicologist. Twenty-three years ex- 
perience. Sampling, expert witness and literature 
research. Medical convention speaker, EPA, Ameri- 
can College of Toxicology. Dr. Richard Lipsey, 
(904)398-2168. 


MEDICALT@] 
XPERT 
A 


PHYSICIAN 
REFERRAL CENTER 


Contact: 
Michael Insler M.D. J.D. FCLM* 


1-800-321-MDJD 


*Member Florida Bar 
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ie Camp. (800) 673-7246. Fax (904) 386-6912. 1266 
AUTOMAT ION West Paces Ferry Road, Ste. 463, Atlanta, GA 
30327 or 1704 Thomasville Rd., Ste. 218, Tallahas- 


® Software Programs see, FL 32303. 


. Real Estate closings, title 
policies, probate, guardianship, Tax 706/1041. 
Thousands in Use. Display Soft. (813)763-5555. 


JOB OPPORTUNITIES 


® Attorney Jobs. Monthly job-hunting bulletin list- 
ing. Order: National and Federal Legal Employment 
Report from: Federal Reporters, 1010 VermontAve., 
N.W., #408-FBN, Washington, D.C. 20005, $39—3 
months. $69-6 months. (800) 296-9611. Visa/MC. 


®@ |s your practice just not what you thought it would 
be? If you want to achieve extraordinary financial 
security and the time to enjoy it before stress kills 
you, I'll show you how | did it. Participate part-time 
or full-time from wherever you are. Call 1-800-446- 
3502 for recorded information. 


® Attorney Positions. Please send resume and 
transcript to: Smallwood, Keller & Lewis. 8300 Dou- 
glas Avenue, Ste. 800, Dallas, TX 75225. Office 
(214) 450-5292. Fax (214) 692-0250. 


® $40,000 year income potential. Hometypes/PC 
users. Toll free (800) 898-9778. Ext. T-3563 for list- ™& Annette Cathron Davis & Company. Attorney 
ings. Placement. 201 East Kennedy, Suite 1400, Tampa, 


FL 33602. Telephone (813) 251-6828. Fax: (813) 
258-8975. Partner Searches/Fix Mergers Inquiries 
Confidential. 


Legal Search Consultants. Miller & Associates. 
Statewide. Contact Dixie Miller (813) 224-9658. 
NationsBank Plaza, 400 N. Ashley, Suite 1900, 
Tampa, FL 33602. 20 years of legal placement ex- 
perience. 


Advertisers wanted! 


Call (804) 561-5601 


® $35,000 year income potential. Reading books. 
Toll free (800)898-9778 Ext. R-3563 for details. 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 
defense. 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for Quality 


1-800-284-3627 


| 
Toxicology 
: 


of fictitious name registration 


CIS has made fictitious name network and will place your fictitious 
registration an easy affair. name notice in any of the 67 counties. 
It’s as easy as signing your name. With our exclusive tickler file we will 
Since January 1, 1991 the State of 3 notify you in five years when it’s time 
Florida requires all fictitious names to be : to renew and what is required. 
registered and recorded with the Secretary All we need is your John Hancock. 
of State’s office. For answers to your fictitious name 
Our Fictitious Name Division will CORPORATION questions, drop us a line or call us toll 
assist you in preparing and recording INFORMATION free at 1-800-342-8086. 
your completed application. We have SERVICES, INC Let CIS register your fictitious name. 
established a statewide publishing 


Fictitious Name Division # 1201 Hays Street m Tallahassee, Florida 32301 
Affiliated with Corporation Service Company 


: 
: 
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The most complete 
CD-ROM library 


> Reported decisions from 1941 to date 

> Slip opinions 

> Florida Attorney General Opinions from 1977 to date 

> Weekly advance sheets and monthly disc updates 
WEST’S’ FLORIDA STATUTES 

ANNOTATED” INCLUDES: 

> State statutes and constitution 

> Court rules, general index and popular name table 

> Session laws as appropriate 

> References to related materials 

> Notes of decisions to cases construing the statutes 


ALSO AVAILABLE ON CD-ROM! 
West’s® Eleventh Circuit Reporter”, West’s® Federal District 
Court Reporter™—Eleventh Circuit, West’s® Florida Digest 
CD-ROM Edition”, and the Florida Administrative Code™. 


West CD-ROM Libraries™ gives you West's exclusive 
editorial enhancements— including West Topics and Key 
Numbers—for faster research and focused results. And, of 
course, a subscription to West CD-ROM Libraries includes 
a direct connection to WESTLAW®. 


FIND OUT MORE ABOUT 
WEST CD-ROM LIBRARIES 
FOR FLORIDA 


1-800-255-2549, EXT. 314 


West. An American company serving the legal world. 
© 1995 WEST PUBLISHING * Some restrictions may apply 5-9664-9/8-95 {58327} 


Olce: 
CE! 
4s 


